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When a lawyer gets a great 
result, devises a winning 
strategy, tackles an old issue 

with a 21st-century twist or develops an 
approach that helps avoid a legal mine-
field, the client benefits.

A rainmaking lawyer will also recog-
nize that those successes represent an 
opportunity to promote his or her prac-
tice. The attorney who uses the experi-
ence as inspiration for a guest article has 
a chance to attract additional clients, to 
grab the attention of lawyers with cases 
to refer and to improve the practice of 
law.

The work can be leveraged. If the 
author retains copyright to the content, 

the article can not only be featured in a 
print publication but can also serve as 
fresh content for the law firm’s Web site, 
be incorporated into a firm newsletter or 
be rolled into a continuing legal educa-
tion handout.

In this article we’ll explore the reasons 
lawyers should publish, where to find 
story ideas and how to go about getting 
items in print.

Guest articles showcase expertise
A philosophical riddle asks: “If a tree 

falls in the forest and no one is around 
to hear it, does it make a sound?” Most 
people agree that a sound is made but 
that it goes unperceived.

Similarly, when a lawyer develops 
a winning strategy or comes up with a 
fresh approach to an old issue, gener-
ally only the people actually involved in 
the case are aware of the work. Write an 
article recounting the experience and 
broaden your audience. 

In addition to amplification, an article 
is online content. Some law firms have 
spent thousands and even tens of thou-
sands of dollars on Web sites — but a 
Web site is not meant to be a monument. 
Rather, it’s a way to communicate. Post 
the article on the site as a way to keep 
clients updated. As an added benefit, 
Internet search engines, which are always 
on the hunt for fresh content, will soak 
up the information. 

An article benefits both the lawyer 

and the legal profession. It represents a 
chance to showcase the author’s exper-
tise and reinforce his or her credibility. 
It is also a way to contribute to the legal 
thought and analysis in a particular 
area of law. An article can help educate 
young attorneys and the not-so-young 
lawyer who doesn’t specialize in the area 
being discussed. Even lawyers who are 
considered experts in a given practice 
area never stop searching for ways to 
improve. Finally, a well-written piece has 
the potential to influence public opin-
ion and affect the way in which justice 
is administered. In sharing insights and 
experiences, a lawyer has another oppor-
tunity to make a difference.

Spotting story ideas
Topics for articles are as plentiful as 

the files on a lawyer’s desk, as numer-
ous as the phone calls that need to be 
returned after a vacation. The trick to 
story ideas is recognizing them.

An article may fall under one of three 
broad categories: substantive, procedural 
or strategic, and those that summarize 
lessons learned in practice.

A substantive article might draw upon 
a brief that’s already been researched 
and written. Perhaps the issue involves a 
question of first impression or brings an 
interesting 21st-century twist to a settled 
area of law. For example, a lawyer who 
has done research to determine whether 
a city could be liable for a collision 
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between a Segway and a pedestrian that 
was blamed on crumbling sidewalks may 
have a story idea.

The article gives the lawyer a chance 
to explore related questions. In addition 
to addressing the issue raised in the case, 
an attorney might explore the ramifica-
tions of the legal ruling. In the Segway 
example, the author might also discuss 
what the ruling means for Segway rid-
ers and retailers, whether city councils 
should get to work on passing new traffic 
laws and how insurers will be affected.

Another option is to write about pro-
cedural rules or case strategy. Litigation 
is as much about complying with pro-
cedural rules and making strategic deci-
sions at critical moments as it is about 
understanding the underlying law.

One dilemma many trial lawyers 
grapple with is whether to file a case in 
state or federal court. In the 2007 case 
Daugherty v. City of Maryland Heights, 
231 S.W.3d 814 (Mo. 2007), the Missouri 
Supreme Court ruled that although the 
state court could look at federal employ-
ment law cases in discrimination suits, 
Missouri would develop its own jurispru-
dence. This ruling, combined with the 
facts that summary judgment motions 
are harder to win in state court and state 
juries do not have to reach a unanimous 
verdict, many employment discrimina-
tion lawyers in Missouri are now choos-
ing to file their cases in state court when 
possible.

Employment lawyers aren’t the only 
ones wrestling with the question of 
whether a case should be filed in state 
court. After Missouri’s venue rules were 
changed in 2005, making it harder to file 
personal injury cases in Kansas City and 
the city of St. Louis, some plaintiffs’ law-
yers who previously leaned toward filing 
suit in state trial courts located in large 
urban areas have had to decide whether 
to file a state court case in a rural county 
or to file the case in federal court in the 
hope of getting a jury pool containing 
jurors from urban areas. A lawyer who 
routinely weighs the pros and cons of 
federal and state litigation could also 
write an informed article on the topic. 

The third category of articles outlines 
the lessons a lawyer has learned. Most 
lawyers have been approached by col-
leagues and asked for advice. The same 
advice that might be freely dispensed 
over the phone, during lunch or even in 
the hallway outside a courtroom can also 
be turned into an article. 

One way to convert a mentoring 

session into an article is to use the num-
bered-list technique, a mainstay of the 
publishing industry. But instead of writ-
ing “Five Strategies for Sticking to Your 
Diet over the Holiday,” a lawyer might 
want to tackle “Ten Things Every Attorney 
Should Know Before Hanging Out a 
Shingle.” A commercial litigator might 
want to write an article discussing five 
strategies for taking the deposition of a 
chief executive officer. A mediator might 
want to outline three ways in which law-
yers can make their presentations more 
effective during mediation.

Steps to getting published
Once a topic has been chosen, the 

next step is to identify a legal publication 
that might be a good fit for the article. 
Lawyers routinely receive state and 
local bar journals, legal newspapers and 
magazines published by associations 
devoted to certain practice areas. Those 
same media outlets often publish guest 
articles. 

Find the publication’s masthead and 
locate the editor’s contact information. 
Give the editor a call or send an e-mail. 
Editors like to hear from the lawyers they 
cover and should be happy to talk to you 
about your idea. 

In addition to outlining the topic idea, 
the lawyer will also want to go over the 
submission guidelines. Some of the key 
questions that must be answered are 
whether footnotes are preferred or pro-
hibited, the desired length, the article’s 
deadline and whether the author will 
retain copyright to the article.

Once the editor has given the go-
ahead, it is important to set a workable 
writing schedule. Unfortunately, the 
schedule of a practicing lawyer can be 
erratic. The attorney with several upcom-
ing trials on the calendar and a whirlwind 
of out-of-town depositions set may want 
to consider hiring a writer to help with 
the project. 

When this collaborative approach is 
used, the writer works from the lawyer’s 
notes and research and will most likely 
interview the lawyer for the piece. The 
result is an article that relies on the law-
yer’s knowledge, research, experience 
and vision. The writer assembles the piec-
es in a way that makes the article acces-
sible to lawyers and nonlawyers alike. The 
finished product should conform to the 
submission guidelines and should meet 
the editorial deadline. 

If the lawyer decides to write the 
piece alone, he or she should give the 

draft to someone else to read or, at the 
very least, set the draft aside for a day or 
two and then edit it with a fresh perspec-
tive. 

Once the piece has been turned in, 
the lawyer should respond promptly 
to any questions from the editor. 
Production schedules at most publica-
tions are tight, and there isn’t much room 
for delay. If the lawyer takes too long 
to supply answers, the piece may be 
dropped.

Print publications may also be 
skipped altogether. The lawyer might 
decide to take the piece straight to the 
Internet and post it on the firm’s Web site 
or even post it to the Web site first and 
submit it for print publication later. With 
the Internet, CLE handouts, client news-
letters and even blogs, many different 
publication combinations are available. 

That also means plenty of chances to 
publicize great results, new insights, and 
innovative legal strategies. Don’t hesitate. 
Seize them. 
__________

Geri L. Dreiling, a lawyer and award-
winning journalist, helps lawyers write, pre-
pare and submit guest articles. Dreiling is an 
adjunct legal writer and publicist for Olmstead 
& Associates, a legal management consult-
ing firm based in St. Louis, Missouri and she 
is the president of Legal Media Matters, a 
public relations and multimedia writing firm. 
Legal Media Matters creates and submits for 
publication news releases, announcements 
and verdict and settlement reports. The firm 
also writes Web site and blog content for law 
firms.Contact Legal Media Matters at 9849 
Manchester Road, Suite 4, St. Louis, Mo. 63119 
or e-mail legalmediamatters@sbcglobal.net.
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Client demands have become 
more and more unrealistic in 
the past two decades. With the 

advent of the fax machine, clients became 
able to send requests and materials for 
what clients believe to be instantaneous 
attention.

Electronic mail similarly allowed 
requests and materials to be transmitted 
directly to the desk of the recipient with 
only a few seconds or at most a few min-
utes in transit.

Next came hand held devises and por-
table e-mail devices that allow attorneys 
to retrieve requests and material any-
where internet access is available.

The current electronic culture has 
instilled in clients the belief that they have 
instant access to their attorneys.

Couple the instant access belief with 
cellular technology for voice reception 
and text messages, and the recipe for cli-
ents to pursue their attorneys is written in 
all too clear terms. Client expectations are 
at an all time high.

The days when attorneys could satisfy 
clients with a return telephone call in 
twenty-four hours are quickly vanishing. 
What is even more of a problem is that 
clients have become relentless in pursuit 
of their attorney by calling the associate 
working with the attorney on the matter, 
or the attorney’s secretary, and even the 
receptionist in the office or on the floor 
where the attorney’s office is located.

Today’s attorneys need to develop 
strategies that will give them time to let 
other attorneys respond or facts develop. 
At the same time, these strategies must 
also provide time to think the problem 
through and consider the alternatives as 
opposed to being required to shoot from 
the hip with the first response that comes 
to mind.

The remainder of this article will deal 
with specific strategies that will permit 
breathing room without causing the client 
to feel the attorney is being unresponsive.

First, early in the attorney/client rela-
tionship the client needs to receive infor-
mation about when and where the attor-
ney can be reached. As an example, when 
the attorney is in an initial client confer-
ence, it needs to be pointed out that the 
attorney did not permit telephone inter-
ruptions. The client needs to be told that 
when he has an appointment, his allotted 
time is his and his alone. A follow-up to 

that is providing the client the name, tele-
phone number and e-mail address of the 
attorney’s secretary. The client can then 
be informed that access to the attorney 
can be scheduled at another appointed 
time when the allotted time will belong to 
the client alone.

This strategy permits the attorney to 
advise his secretary of work priorities that 
space the attorney’s contact with the cli-
ent in an appropriate manner.

This strategy also solves the prob-
lem of using voicemail to screen calls. 
Voicemail is inadequate to screen today’s 
insistent clients. After leaving the voice-
mail message, the client then calls the 
attorney’s secretary. If the secretary’s 
voicemail greets the client call, the client 
either does or does not leave a message 
and calls the receptionist for information 
about the whereabouts of both the attor-
ney and the secretary.

Obviously for this strategy to work, the 
receptionist needs to be trained to refer 
calls back to the secretary. Similarly, the 
secretary needs to be trained like a foreign 
diplomat to make the client feel his urgent 
need will get attention at the next oppor-
tunity of the attorney. Priorities of clients 
need to be part of secretarial training, and 
need to be updated several times a day. 
The secretary also needs to be trained to 
impart the message that the attorney is 
not currently available. She is not to pro-
vide information about what the attorney 
is doing or where the attorney is unless 
the statement that he is out of town or is 
legitimately in court is truthful.

It goes without saying that the same 
information the secretary provides about 
the attorney’s whereabouts is on the 
attorney’s voicemail. A simple “hello, this is 
attorney Jones, I am either away from my 
desk or out of the office,” with a request 
that the caller leave a name and number is 
sufficient. The attorney should be check-
ing voicemail sufficiently often that the 
time of day and date are unnecessary.

Some attorneys have resorted to a 
voicemail message that isn’t necessar-
ily conducive to good diplomacy but 
does create space for the attorney. An 
actual recorded message of a St. Louis 
attorney states as follows: “For attorney, 
John Smith, please dial *101 - This is John 
Smith. I am either out of the office, on the 
phone or away from my desk. I ask that 
you please leave me a message at the 

tone. Please understand that I am away 
from my office in court very often and it 
may be later this afternoon or perhaps 
even tomorrow before I can call you back. 
If you do not hear from me within 24 
hours, I’d ask that you call me again. If you 
need something right away, please dial 
104 and speak to my assistant, Andria. I 
appreciate your understanding.”

The above quoted message is not sug-
gested for your use but may provide the 
basis for a revised message that is suitable 
in your practice.

Second, clients should also be coun-
seled at an early stage in the attorney/
client relation- ship to fax materials during 
business hours and to always call to the 
fax operator, the receptionist, secretary, 
etc., to verify the fax has reached the 
intended recipient. Today’s firms often 
have dozens of attorneys or hundreds of 
attorneys. Non-business hour faxes may 
be in with 100 or more pages that have 
arrived, and faxes occasionally may reach 
the wrong desk in another attorney’s 
stack of faxes. A fax confirmation received 
by the client only indicates the fax went 
through. Where it went after receipt needs 
confirmation. After the sender receives 
confirmation that the recipient actually 
received the fax, the process reverts back 
to strategy first above where the secretary 
schedules the response based on the pri-
orities of the day.

Business hour fax materials also 
deserve the follow-up call referenced 
above for handling with the same strategy 
follow through for secretarial scheduling.

Third, clients sending e-mail are able to 
determine that it was received and when 
it was opened. The key here is to resist 
opening the item.

If the attorney knows he does not have 
the time to deal with the item instanta-
neously, and knows it won’t receive the 
attention the client expects, the attorney 
should defer opening it. Instead defer 
back to strategy first above. Call the sec-
retary and instruct her on priorities. Have 
the secretary open the e-mail using the 
attorney’s computer and follow the order 
of priority instructions she has been given. 
Her response back to the client will then 
schedule attorney direct client contact at 
the attorney’s next available time.

For strategy Third above, the key is 
attorney discipline. Discipline is also a fac-
tor in First and Second above; however, 

You want it when?
By Donald E. Weihl
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the compelling urge to open e-mail is 
more difficult to resist. When driving, in 
meetings, and waiting for judges is not 
the time to deal with client e-mail. When 
another client is paying for your time 
at that moment, be all there. Exercising 
restraint works. 

Conclusion
Clients demand responsive-

ness. Clients deserve responsiveness. 
Clients must receive responsiveness. 
Simultaneously, attorneys need space. 
Good attorneys make the space and are 

still responsive. The above strategies are 
ripe for attorney adaptation and revi-
sion to their specific situations. Attorneys 
undertaking the process will achieve 
greater client satisfaction, and personal 
peace of mind will increase at the same 
time.
__________

Donald E. Weihl practices in the St. Louis-
Belleville firm of Greensfelder, Hemker & Gale, 
P.C., and is a past chair of the ISBA Law Office 
Economic Section Council now Standing 
Committee on Law Office Management & 
Economics, dew@greensfelder.com.
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Clarification of liability for business 
owners for breach of fiduciary duty 
claims for 401(k) plans

By Mary Corrigan

Business owners who offer their 
employees a 401(k) plan have 
always faced potential liability 

for actions they take or fail to take in 
connection with the plan. On February 
20, 2008, the U.S. Supreme Court issued 
a decision that may have far-reaching 
implications in defining the breadth of 
this responsibility. In LaRue v. DeWolff, 
Boberg & Assoc., Inc.,128 S.Ct. 1020 (2008), 
the Court ruled unanimously that an indi-
vidual participant in a 401(k) plan may 
maintain a breach of fiduciary duty claim 
under the Employee Retirement Income 
Security Act of 1974 (“ERISA”) (the land-
mark law that contains pension plan 
requirements), even though the alleged 
breach affected only the value of his own 
individual account.

The LaRue decision involved a defined 
contribution plan, which is the most 
common form of retirement plan offered 
by employers today. A defined contri-
bution plan promises the participant 
the value of an individual account at 
retirement, which is accumulation of the 
amounts contributed to that account and 
the investment performance of those 
contributions. Section 409 of ERISA pro-
vides that any person who is a fiduciary 
with respect to a plan who breaches the 
responsibilities imposed upon fiduciaries 

shall, in addition to other equitable or 
remedial relief, be personally liable to 
make good to such plan any losses to the 
plan resulting from such breach and to 
restore to such plan any profits of such 
fiduciary which have been made through 
use of assets of the plan by the fiduciary. 
In LaRue the petitioner relied on Sections 
502(a)(2) and 502(a)(3) of ERISA, which 
allow plan participants to bring an action 
for relief under Section 409 and to obtain 
equitable relief. 

Petitioner alleged that the value of 
the holdings in his 401(k) account had 
decreased by $150,000 as a result of his 
former employer’s failure to follow his 
instructions to move his money to dif-
ferent investments. While the former 
employer argued that petitioner’s claim 
was essentially one for monetary relief 
and therefore not recoverable under 
Section 502(a)(3), petitioner countered 
that he was not seeking money damages, 
but rather “wanted the plan to properly 
reflect that which would be his interest 
in the plan, but for the breach of the fidu-
ciary duty.”

Much of the discussion in LaRue 
focused on an earlier decision in which 
the Court had rejected a claim for 
consequential damages brought by a 
participant in a disability plan that paid 
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a fixed level of monthly benefits that 
were not part of an individual accu-
mulation account. The Court held that 
Massachusetts Mut. Life Ins. Co. v. Russell, 
473 U.S. 134, 105 S.Ct. 3085 (1985), was 
distinguishable from the present case 
due to the nature of the relief sought. The 
Court discussed the changing landscape 
of retirement plans, and it appears that 
this influenced the Court’s decision. The 
Court in Russell determined that fiduciary 
misconduct must threaten the solvency 
of the entire plan rather than an indi-
vidual beneficiary in order to be action-
able. However, the Court determined 
in LaRue that the “entire plan” language 
from Russell did not apply to defined 
contribution plans. Misconduct by the 
administrators of a fixed benefitplan will 
not affect an individual’s entitlement 
to a defined benefit unless it creates or 
enhances the risk of default by the entire 
plan. Conversely, for defined contribution 
plans, fiduciary misconduct need not 
threaten the solvency of the entire plan 
to reduce benefits below the amount 
that individual participants would other-

wise receive. 
The question arises as to what the 

LaRue decision means for any employer 
who offers a 401(k) plan as a benefit to 
employees. ERISA refers to a “fiduciary” 
as an administrator, officer, trustee or 
custodian of an employee benefit plan. 
Employers as plan sponsors have the 
responsibility to select and monitor the 
investment and other advisors who help 
design and maintain their company’s 
retirement programs. Particularly in light 
of the present state of the economy 
and the uncertainty in the stock market, 
business owners/plan fiduciaries should 
consider the following suggestions to 
protect themselves from potential claims 
by individual plan participants:
•	 Administer the plan in accordance 

with its terms
•	 Review and follow investment policies 

and procedures as prescribed by the 
terms of the written investment policy 
statement

•	 Consider hiring and monitoring an 
independent investment advisor (if 
not already provided) to assist with 

the selection and routine analysis of 
investments available under the plan. 
This includes replacing or expanding 
investments as warranted.

•	 Review fiduciary insurance  
coverage and maintain adequate 
coverage 

•	 Carefully monitor the performance of 
any administrator/recordkeeper/pen-
sion consultant retained to administer 
the terms of the plan 

•	 Analyze fees charged by investment 
funds and all service providers

•	 Consider the risks and benefits associ-
ated with offering or retaining com-
pany stock as an investment option 
under the plan

•	 Consider having legal counsel per-
form a mock audit to confirm that 
plan fiduciaries are meeting their obli-
gations
While no blanket protection exists to 

prevent a lawsuit by a plan participant, 
the foregoing suggestions will help to 
shield business owners/plan fiduciaries 
from such claims and should help to limit 
liability in the event of a claim. 

Cross-selling legal & other professional services: Ideas for 
improving the odds for cross-selling success

By John W. Olmstead, MBA Ph.D CMC

I am often asked to help law and 
other professional service firms 
design and implement strategic 

business plans and marketing programs. 
I also coach many solo and small firm 
attorneys in practice and personal 
development matters. In all of these situ-
ations the issue of cross-selling always 
comes up as a desired strategy and goal. 
However, my experience over the past 
30+ years has been that cross-selling is 
talked about much more than it is effec-
tively put into practice. 

In the BTI Consulting Group’s 2007 
report Benchmarking Law Firm Marketing 
and Business Development Strategies, 
the section on cross-selling was titled, 
“Achilles Heel for Law Firms.” When BTI 
interviewed 120 Chief Marketing Officers 
and Directors of Business Development 
at leading law firms, they found that only 
4 percent of law firms rated themselves 

as highly effective in cross-selling, and 77 
percent thought they were ineffective. 
<http://www.bticonsulting.com/publica-
tions/38.htm>.

My experience and our surveys of our 
clients and their clients has shown similar 
results. Cross-selling is talked about a lot 
and seldom implemented. 

Cross-selling can be an effective strat-
egy—but it is not easy and it requires 
trust, commitment, communication, hard 
work, dedication, and organizational 
alignment.

What is Cross-Selling
In essence, cross-selling is selling addi-

tional services to an individual or organi-
zation that is already an existing client. 

David Maister says it best in the book, 
The Trusted Advisor, that he co-authored 
with Charles Green and Robert Galford, 
in which he states that:

New relationships are at the very 
heart of cross-selling. In reality we have 
two strangers trying to get to know each 
other, each carrying a heavy burden 
of real and presumed reputations and 
expectations. Cross-selling is as much 
about strangers as it is about relation-
ships. Cross-selling is like meeting your 
prospective in-laws for the first time. 

Typical cross-selling opportunities 
involve:

1. Level 1 Opportunity
Introducing a new service to a current 

client individual provided by the servic-
ing attorney. This is the easiest level of 
cross-selling. In this situation the players 
in the relationship do not change. The 
challenge is for the servicing attorney to 
convince the client that he/she has the 
requisite content expertise.

2. Level 2 Opportunity
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Introducing a new service to a current 
client individual provided by a different 
attorney in the servicing law firm. The 
new player is the new attorney whom 
the client does not know nor have a 
relationship. The challenge is to get the 
client to take the risk and possibly a leap 
of faith to establish a relationship with 
the new attorney whom he/she does not 
know or have any experience with. More 
than likely the client may already have a 
relationship with another attorney han-
dling that type of work.

3. Level 3 Opportunity
Introducing an existing service to a 

new person in a current client’s organi-
zation—possibly a different department 
(legal  department vs. human resources 
department). The new player is the new 
individual in the client organization. 
The challenge is to get the individual in 
the client organization with whom the 
attorney has a relationship to be willing 
to help the attorney create a relationship 
with the new player in the client organi-
zation as well as the new player willing to 
take a chance on establishing a relation-
ship with the new attorney who he/she 
does not know or have any experience.

4. Level 4 Opportunity
Introducing a new service to a new 

person in a current client’s organiza-
tion provided by a different attorney in 
the servicing law firm. Two new players 
exist—the new individual in the client’s 
organization and the new attorney in 
the law firm organization. Other players 
involve the individual in the client orga-
nization that is currently working with an 
attorney in the law firm and the attorney 
in the law firm that is working with this 
individual. These individual’s must serve 
as gateways or introducers to the two 
new players. The challenge is to find a 
way for these individuals take a risk and 
invest the time and effort in fostering 
these new relationships.

Challenges and Hurdles
As you can see from these four cross-

selling opportunity levels cross-selling 
involves different challenges that have 
to be overcome in order to successfully 
implement cross-selling. Consider the fol-
lowing challenges and hurdles:
1.	 Relationships take an investment of 

time and must be nurtured on behalf 
of the parties making the introduc-
tions and connections as well as 
the parties trying to form the new 
relationship. Attorneys often want 
immediate gratification and the “quick 

fix” and are unwilling to invest time 
needed for longer term results. More 
than a “one-shot” simple introduction 
is required.

2.	 Clients hire lawyers not law firms.
3.	 Cross-selling requires trust on the part 

of all parties (introducers and new 
players). A high level of trust must 
exist within the law firm organiza-
tion between the attorneys involved 
and within the client organization 
between the parties there as well. 

4.	 There is potential risk of embarrass-
ment for all concerned. The referring 
attorney in the law firm could risk 
losing the client if the other attorney 
does poor work for the client. Another 
issue is the lost of control over the cli-
ent. The individuals in the client orga-
nization could also risk criticism (or 
even their jobs) if the new relationship 
does not pan out.

5.	 Many law firms are “lone ranger” 
rather than “firm first” or “team based” 
firms. As a result there is no inclination 
or incentive to invest the time and 
effort nor take the risk to refer work to 
others in the firm. 

6.	 Lack of knowledge regarding other 
partners’ practices.

7.	 Fear of losing clients.
8.	 Fear of losing client control.
9.	 Compensation systems in many law 

firms encourage hoarding of work 
and discourage the referring of work 
to others. 

10.	Communication systems in some law 
firms do not facilitate relationship 
building among attorneys. Effective 
cross-selling is simply not possible 
without strong relationships and high 
levels of trust among attorneys in the 
law firm.

Why Bother 
Research conducted over the years 

by numerous research organizations has 
shown that on average it costs five times 
as much (dollars/time investment) to get 
new clients than it does to get more busi-
ness from existing clients. It just makes 
good business sense to leverage existing 
relationships. 

Institutional clients are reducing 
the number of law firms that they use. 
According to BTI Consulting Group, 
corporations in the Fortune 1000 list are 
using 20% fewer core law firms than they 
did a year earlier. As a result fewer firms 
will be getting work from these compa-
nies and they will likely be the firms that 
successfully cross-sell their practices.

Recommendation From a Fortune 
500 Client

Recently I was doing a telephone 
interview with the general counsel of a 
Fortune 500 company for our law firm 
client and I asked him if there was an 
opportunity for the law firm to get addi-
tional work in a practice area in which 
the company had no experience with the 
law firm previously and if an opportunity 
existed what the firm needed to do to 
earn the business. Here is his response.

Obviously we currently have other law 
firms handling that work. However, we 
have been evaluating those relationships 
and may be making some changes. There 
is room for other law firms to earn our 
business in the practice areas that you 
have discussed with me.

I am aware that the law firm does 
other work other than what we have 
been using them for – but I am not sure 
exactly what those areas are. 

In order to begin to forge a relation-
ship into these other service areas:
1.	 I need to know specifically what they 

do.
2.	 I need to know who does it.
3.	 I need to know how well the person(s) 

do it.
4.	 I need to have a well established 

relationship with the person – trust, 
respect, like the individual, etc.

5.	 I suggest that we start by having the 
partner in the firm that I have a rela-
tionship with begin educating me 
on the firm’s other practice areas and 
begin introducing me to the other 
players in the law firm.
We hire lawyers - not law firms.

Ideas For Improving the Odds
IDEA #1:	Stop giving cross-selling lip 

service – if you are serious – put in 
place organizational systems that will 
facilitate the process.

IDEA #2:	Ensure that firm communica-
tion systems support cross-selling 
initiatives.

IDEA #3:	Ensure that the firm compen-
sation system does not encourage 
hoarding of work and discourage a 
cross-selling program.

IDEA #4:	Foster a culture of “giving to 
get” in which professionals in the firm 
uphold a “firm first” attitude and are 
willing to invest the time and effort to 
foster relationship building and cross-
selling efforts.

IDEA #5:	Find ways to create, foster, and 
support trust building in the firm.

IDEA #6:	Provide relationship manage-
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ment and client service training to all 
attorneys in the firm.

IDEA #7:	Implement a client feedback 
system (telephone interviews) to 
enhance relationships with existing 
top tier clients. You may wish to out-
source this effort to an independent 
party to ensure the greatest success.

IDEA #8:	Increase the client’s points of 
contact with the law firm. 

IDEA #9:	Do whatever it takes to learn 
your client’s business.

IDEA #10: Meet frequently with other 
attorneys in the firm and learn in 
detail about their practices and areas 
of expertise.

__________
John W. Olmstead, Jr., MBA, Ph.D., CMC, 

is a Certified Management Consultant and 
the president of Olmstead & Associates, 
Legal Management Consultants and Life On 
Balance. Both firms are based in St. Louis, 
Missouri. Olmstead & Associates helps law 
and other professional service firms change 
and reinvent their practices. The firm provides 
practice management, coaching, marketing, 
and technology consulting services. Their 
coaching program provides attorneys and 
staff with one-on-one coaching to help them 
get “unstuck” and move forward, reinventing 
both themselves and their law practices.  Life 
On Balance helps clients improve work-life 
balance and improve overall quality of work 

and life. Work-life coaching, consulting, and 
speaking services are provided. Founded in 
1984, Olmstead & Associates serves clients 
across the United States ranging in size from 
100 professionals to firms with solo practitio-
ners.  Dr. Olmstead is the Editor-in-Chief of 
“The Lawyers Competitive Edge: The Journal 
of Law Office Economics and Management,” 
published by Thomson West. He also serves as 
a member of the Legal Marketing Association 
(LMA) Research Committee. Dr. Olmstead 
may be contacted via e-mail at jolmstead@
olmsteadassoc.com. Additional articles and 
information is available at the firm’s Web site: 
www.olmsteadassoc.com

© Olmstead & Associates, 2008. All rights 
reserved. 

No matter the size of your prac-
tice, be it solo, big or small, 
attorneys and law firms often 

struggle with the taxing issue of how to 
best protect what is arguably your most 
invaluable asset: your ability to earn an 
income.

The most common solution is dis-
ability insurance, and it comes in many 
different types.

Individual policies for one. They can 
work, especially for solo practitioners. 
They are rich in benefits, but they can 
also be very expensive. Medical under-
writing tends to be tight, and finding a 
policy which has the benefits language 
one truly needs can be difficult at best.

Group disability? That can work as 
well, but again, finding the proper policy 
language can be exhausting (especially 
when looking for the correct ‘definition’ 
of disability.) Also, group policies tend 
not to be as benefit rich as individual 
plans. Further, group coverage isn’t por-
table (should one leave his/her place of 
employ), and when paid by the employ-
er, benefits through group disability are 
taxable to your rank and file employees.

This isn’t to say group or individual 
disability policies aren’t viable options for 
you and your firm, but if you’ll indulge, 
allow us to drill down into a concept 
many feel is one of the true ‘best kept 
secrets’ in the disability field.

It’s called Critical Illness, and it’s some-
thing we introduced in our piece from 

earlier this year.
Allow us to take a deeper dive, to 

show what it is and how it works.
Are you not familiar with those 

employee paid cancer protection plans 
from, you know, the company which 
uses the monosyllabic talking duck as it 
spokesperson? You’ve seen them, they’re 
the policies that pay a lump sum benefit 
should an insured become stricken with 
cancer.

Well, think of Critical Illness as the ‘ste-
roid’ version of what we just described: 
More comprehensive, with more bene-
fits, and, unlike steroids, completely legal!

CI is like life insurance but with one 
key difference: your (tax free lump sum) 
benefit comes to you when you’re living, 
not upon death.

Here’s how it works:
Suppose you were to come down 

with invasive cancer or any one of nine 
other critical illnesses, such as a heart 
attack, stroke, paralysis, deafness, blind-
ness, renal failure, loss of speech, a major 
burn or a major organ transplant. If so, a 
CI policy would pay you 100 percent of 
the face amount, and tax free.

A sampling:

Male, 29 non smoker. $100,000 cover-
age.

Annual premium: $579**

$250,000 of coverage. Annual 
Premium: $1,355

Like life insurance, the benefit is tax 
free, and it can be used in many ways. 

Some examples:
--You’re a solo practitioner, just start-

ing out. You’d like to get a nice disability 
policy for yourself but you’re having 
trouble getting coverage because you’re 
making, say $75,000, but most of your 
income is being put back into the busi-
ness and so you are only claiming, say, 
$40,000 a year.

You need more than just the typical 
66 percent of earnings most disability 
policies will cover. 

Solution: If you consider CI, you’ll have 
protection against a catastrophic illness, 
and you can purchase as much coverage 
as you’d like. Why? Because unlike dis-
ability plans, Critical Illness carriers aren’t 
concerned with how much you make. If 
you made only $50,000 a year yet wish 
to cover yourself for $500,000 in Critical 
Illness? Well, as long as you qualify, you 
can get it.

Sample Two:
You’re in partnership with another 

attorney. You’ve set up a (life insurance 
funded) buy-sell agreement in case one 
of you dies.

But what happens if and when one 
of you becomes permanently disabled? 
For how long could your partner sup-
port him/herself, or, for how long could 
you continue to financially support your 
partner?

Best kept secrets

By Paul Shaheen, RHU REBC
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Solution: Critical Illness coverage. Should either of you come 
down with a dreaded illness, you have ready cash to help the 
practice steer through the lean times if a rainmaker/partner 
become disabled. Further, should you or your partner become 
permantly disabled, the cash proceeds from the CI policy can be 
used to buy out the disabled partner’s share in the practice. 

Keep this in mind as well: One gains the economic benefit of a 
CI policy regardless of his/her actual ability to work.

Remember, to collect on a disability policy, you must be 
UNABLE to perform the ‘material and substantial duties’ of your 
regular (or own) occupation, and you have to go through your 
‘waiting period,’ be it 30, 60, 90 or 180 days depending upon what 
type of coverage you’ve bought before being eligible to collect.

With CI, upon your diagnosis, the benefit is paid, and further, 
it gets paid regardless of your work history. Suppose you contract 
cancer, have surgery, then can come back to work in six months. 
You’ll have already gained the benefit, and thus your ‘at work’ sta-
tus has no bearing.

One last thought: As we suggested above, CI can also be used 
as a ‘key-man’ or executive benefit.

If your practice has a key rainmaker, and you want to either 
provide a valuable benefit for him/her or protect the practice 
against the financial impact the illness of a key partner might 
bring, then the proceeds from a CI policy can be used as a finan-
cial cushion should times become lean.

It’s sort of a best kept secret, and there is more to come...
----------------

Paul Shaheen is a Vice President at The Horton Group, and is the man-
aging director of Horton’s Law Firm Support Practice.

Paul can be reached at 3123-917-8623, or via e-mail at: Paul.sha-
heen@thehortongroup.com

Do yourself a favor
Say goodbye to paper and get this 
newsletter electronically
Why?
You’ll get it faster. Opt for the electronic version 
and bypass the ISBA print shop and post office. We’ll 
send you an e-mail message with a link to the latest issue 
as soon as it’s posted on the Web, which means you’ll get 
it days, even weeks, earlier than you would in print.

You’ll save space. Because newsletters are archived 
on the ISBA Web site, you needn’t worry about storing 
back issues.

You’ll help keep section fees low. At $20/year, 
section membership is a tremendous value. But paper 
and postage costs continue to rise. By choosing the 
electronic over the paper version, you help keep our 
costs—and yours—down.

How?
Just send an e-mail to Ann Boucher at  
aboucher@isba.org, telling her you’d like to have any 
newsletter—such as the next issue of The Bottom Line—
delivered to your inbox.


