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ILLINOIS RULES OF EVIDENCE
RULE 61 1.MODE AND ORDER OF
INTERROGATION AND PRESENTATION

(a) Control by Court. The court shall exercise reasonable
control over the mode and order of interrogating witnesses
and presenting evidence so as to

(1) make the interrogation and presentation effective for the
ascertainment of the truth,

(2) avoid needless consumption of time, and

(3) protect witnesses from harassment or undue embarrassment.

ILLINOIS RULES OF EVIDENCE
RULE 61 1.MODE AND ORDER OF
INTERROGATION AND PRESENTATION

(b) Scope of Cross-Examination. Cross-examination
should be limited to the subject matter of the direct
examination and matters affecting the credibility of the
witness, which include matters within the knowledge of the
witness that explain, qualify, discredit or destroy the
witness’s direct testimony. The court may, in the exercise of
discretion, permit inquiry into additional matters as if on

direct examination.
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ILLINOIS RULES OF EVIDENCE
RULE 61 1.MODE AND ORDER OF
INTERROGATION AND PRESENTATION

(<) Leading Questions. Leading questions should not be
used on the direct examination of a witness except as may
be necessary to develop the witness’ testimony. Ordinarily
leading questions should be permitted on cross-examination.
When a party calls a hostile or an unwilling witness or an
adverse party or an agent of an adverse party as defined by
section 2-1102 of the Code of Civil Procedure (735 ILCS
5/201102), interrogation may be by leading questions.

ILLINOIS RULE OF EVIDENCE
RULE 701.OPINION TESTIMONY BY LAY WITNESSES

If the witness is not testifying as an expert, the
witness’ testimony in the form of opinions or
inferences is limited to those opinions or inferences
which are:

a) Rationally based on the perception of the
witness, and

b) Helpful to a clear understanding of the witness’
testimony or the determination of a fact in
issue, and

c) Not based on specific, technical, or other
specialized knowledge within the scope of Rule
702.
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ILLINOIS RULE OF EVIDENCE
RULE 702. TESTIMONY BY EXPERTS

If scientific, technical, or other specialized knowledge will assist the trier
of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experience, training or
education, may testify thereto in the form of an opinion or otherwise.
Where an expert witness testifies to an opinion based on a new or
novel scientific methodology or principle, the proponent of the opinion
has the burden of showing the methodology or scientific principle on
which the opinion is based ins sufficient established to have obtained
general acceptance in the particular field in which it belongs.

ILLINOIS RULE OF EVIDENCE
RULE 703. BASES OF OPINIONTESTIMONY BY EXPERTS

The facts or data in the particular case upon
which an expert bases an opinion or inference
may be those perceived by or made known to the
expert at or before the hearing. If a type
reasonably relied upon by experts in the
particular field in forming opinions or inference
upon the subject, the facts or data need not be

admissible in evidence.
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ILLINOIS RULE OF EVIDENCE
RULE 704. OPINIONS ON
ULTIMATE ISSUE

Testimony in the form of an opinion or inference
otherwise admissible is not objectionable because it
embraces an ultimate issue to be decided by the trier
of fact.

ILLINOIS RULE OF EVIDENCE

RULE 705. DISCLOSURE OF FACTS OR DATA UNDERLYING
EXPERT OPINION

The expert may testify in terms of
opinion or inference and give reasons
therefor without first testifying to the
underlying facts or data, unless the
court requires otherwise.The expert
may in any event be required to
disclosure the underlying facts or data

on cross-examination.
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ILLINOIS RULE OF EVIDENCE
RULE 706. COURT-APPOINTED EXPERT WITNESSES

a) Appointment process. On a
party’s motion or on its own, the
court may order the parties to show
cause why expert witnesses should
not be appointed and may ask the
parties to submit nominations.The
court may appoint any expert that the
parties agree on and any of its own

choosing. But the court may only

appoint someone who consents to act.

ILLINOIS RULE OF EVIDENCE
RULE 706. COURT-APPOINTED EXPERT WITNESSES

b) Expert’s Role. The court must
inform the expert of the expert’s
duties. The court may do so in writing
and have a copy filed with the clerk or
may do so orally at a conference in
which the parties have an opportunity

to participate. The expert:
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ILLINOIS RULE OF EVIDENCE
RULE 706. COURT-APPOINTED EXPERT WITNESSES

(I must advise the parties of any
findings the expert makes;

(2) may be deposed by any party;

(3) may be called to testify by the

court or any party; and

(4) may be cross-examined by any
party, including the party that

called the expert.

ILLINOIS RULE OF EVIDENCE
RULE 706. COURT-APPOINTED EXPERT WITNESSES

(c) Compensation. The expert is entitled to a
reasonable compensation, as set by the court.
The compensation is payable as follows:

I) Ina criminal case or in a civil case involving
just compensation under the Fifth
Amendment, from any funds that are
provided by law; and

2) In any other civil case, by the parties in the
proportion and at the time that the court
directs — and the compensation is then
charged like other costs.
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ILLINOIS RULE OF EVIDENCE
RULE 706. COURT-APPOINTED EXPERT WITNESSES

(d) Disclosing the Appointment to the
Jury. The court may authorize disclosure to
the jury that the court appointed the expert.

(e) Parties’ Choice of Their Own
Expert. This rule dies not limit a party in

calling its own experts.
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Preparing for and Cross Examining Opinion Witnesses

I have tried to cobble together my views, as well as those of a lot of lawyers and judges,
on the topic of opinion witnesses in trial litigation. Naturally, this is based on the Illinois Rules
of Evidence, doing this for three decades, and perhaps a little insight.

Several things must be remembered. Everyone has opinions. But to be worthwhile, an
opinion, yes, a perspective, is only worthwhile if it is purposeful, credible and based on critical
facts of your case. Only then will it become persuasive.

My final admonition in this area is twofold. First, you must prepare, prepare, put your
work aside, and prepare again. Lastly, you must recognize that humility is a virtue, not a sign
of weakness. An attribute to internalize in everything you do.

I hope these materials are useful.



>

OPINION WITNESSES

Qualifications (IRE 611) (IRE 702)
Use subpoenaes/enforce them

Has the opinion witness obtained the highest certification in the field.
Kinnally Witnesses Statements & Depositions, pp. 3-4

No experience in the field/various interests. Jack of all trades!
Actually, expertise is focused in a different area.

Money from testifying?

How much?

When? How long?

Percentage of income

Who hired him?

Prior testimony?

Plaintiff? Defendant?

Particular law firm?

You have never published anything in this area.
What assumptions were made? They may be wrong.

Data relied upon

Insert 3. Scheid, Expert Witnesses Rule 703

What did he review? What did he not review?
Completeness

Impeachment

What independent investigation did he undertake?
Report?

Disclosure

Prior inconsistent statements v. Consistent statements
Learned treatises

Use opposing expert to build up your expert.
Ultimate issue (IRE 704)

Independent v. Court appointed (IRE 706)

Opinion witnesses can disagree

Offers of Proof

Post Script:

>

How Judges Influence Advocacy - Flaherty & Kinnally
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