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l. OVERVIEW:

Whether you are a seasoned elder law attorney or an attorney who has recently begun practicing
in the area of elder law, reviewing the ever-evolving procedures for filing a Medicaid application
is a must. Since January, 2012, there have been numerous changes to the Medicaid eligibility
policies, rules, and laws which have significantly impacted the application process for long-term
care Medicaid. The Illinois Department of Human Services (IDHS) and Illinois Department of
Healthcare and Family Services (IDHFS) have also restructured the internal procedures for the
processing of long-term care applications, introduced a new system for on-line filings, and begun
a campaign to encourage electronic filings as the primary and preferred filing method. As such,
the tried and true methods utilized by attorneys preparing and filing long-term care Medicaid
applications should be reviewed and will, more likely than not, require updating. This presentation
also provides an overview of the appeal process, which can be very complicated for individuals to
navigate. Thus, clients, more than ever, will turn to attorneys for assistance in pursuing long-term
care Medicaid benefits.

. WHERE TO FIND THE APPLICABLE LAWS & POLICIES IMPACTING
APPLICATIONS

A Medicaid is a joint federal and state program, and as such, is governed by both
federal and state laws and regulations. For Illinois applicants, the following laws
and regulations are in place:

1. Federal statutes governing Medicaid are included in Title XIX of the Social
Security Act, 42 U.S.C. §1396, et seq.

2. The Centers for Medicare and Medicaid Services (CMS) is responsible for
promulgating the rules and regulations interpreting the law, which can be
found at 42 C.F.R. part 430, et seq.

3. The Illinois Medicaid Code located at 305 ILCS 5/1-1, et seq., contains the
[Nlinois statutes governing Medicaid in Illinois.

4. Ilinois regulations governing Medicaid are found in 89 Ill. Admin. Code,
part 120, et seq.

S5. The Illinois Department of Human Services, IDHS, is responsible for
administering the program in Illinois.

a. The website for IDHS can be found at: http://www.dhs.state.il.us/

S

The Illinois Department of Healthcare and Family Services, IDHFS, is in
charge of day-to-day administration for the program.

a. The website for IDHFS can be found at: http://www?2.illinois.gov/hfs/



http://www.dhs.state.il.us/
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Practically speaking the nuts and bolts related to preparing an application for long-
term care including the timing of the filing and the procedures for filing an
application will be found via the resources available on the websites for both IDHS
and IDHFS, including but not limited to: the Combined Policy Manual (PM); the
Worker’s Action Guide (WAG); and Notices, Memorandums, Manual Releases,
and other updates posted on these websites.

1. Specifically, The Department’s Combined Policy Manual and Worker’s Action
Guide can be found online at:

https://www.dhs.state.il.us/page.aspx?item=4107

2. Practitioners are strongly encouraged to regularly monitor both of these
websites for the posting of Notices; Memoranda; and Manual Releases related
to Medicaid for long-term care.

I11.  ELIGIBILITY REQUIREMENTS & BACKGROUND INFORMATION.

A

In order to qualify for long-term care Medicaid, there are some basic requirements
that your client needs to meet:

1. The individual must be a resident of Illinois and a U.S. citizen or a non-
citizen living in the U.S. with a specific type of Immigration and Naturalization
Service status or residing under the color of law.

2. The individual must be age 65 or over, blind or disabled.
3. The individual must be within certain resource and income limitations.
a. To be eligible, an applicant’s non-exempt resources cannot exceed
$2,000.00 ($3,000.00 for a couple). (89 Ill.LAdmin. Code
120.382(a)).
b. Certain resources are considered exempt and do not affect one’s

eligibility. See PM Section 07-02-04(a) through 07-02-19 of the
[1linois Combined Policy Manual and the corresponding sections of
the Worker’s Action Guide; and see 89 Ill. Admin. Code 120.381
for the complete list of exempt resources.

C. The applicant’s monthly income must be less than the nursing
home’s private pay rate.

d. The applicant must generally pay all income to his/her facility less
specific deductions (89 Ill. Admin. Code 120.61(f))
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4. There are special rules for married applicants, namely resource and income
allowances to prevent the impoverishment of the Community Spouse.

a. The "Community Spouse Resource Allowance" (CSRA) is the
amount of non-exempt resources the "resident spouse" is permitted
to transfer to the "community spouse" without affecting the resident
spouse's eligibility. (Combined Policy Manual PM 07-02-21). The
current CSRA is $109,560.00. (89 Ill. Admin. Code 120.379(d)(1);
PM 07-02-22.)

b. In addition, the community spouse is entitled to a contribution of
monthly income from the resident spouse to bring the community
spouse's monthly income up to what is known as the “Minimum
Monthly Maintenance Needs Allowance” (MMMNA). The current
MMMNA is $2,739.00. (305 ILCS 5/5-4(a); 89 Ill.Admin. Code
120.379(e)(1)(A)).

5. While an in-depth review of the Medicaid eligibility rules is beyond the
scope of this presentation, any practitioner preparing an application for a
client should have a thorough understanding of the rules.

In addition to knowledge of the basic eligibility requirements, it is helpful for
practitioners to be aware of recent events that have impacted the application
process.

1. Effective January 1, 2012, Illinois amended the necessary sections of the
Illinois Administrative Code to comply with the federal changes required
by the Deficit Reduction Act of 2005, which significantly altered the
Medicaid eligibility rules. Six months later, the Illinois Legislature passed,
and the Governor signed into law, the SMART Act (Save Medicaid Access
and Resources Together), which, again, harshly amended the Illinois
Medicaid eligibility rules for long-term nursing home care.

2. In the wake of the new DRA-compliant rules and the SMART Act, IDHS
updated its own Policy Manual via the following Manual Releases:

a. MR #12.18 contains a list of “triggers” (see section IV(G) below)
that will cause an application to be sent to the Office of the Inspector
General’s (OIG) Long-Term Care Asset Discovery Investigation
(LTC-ADI) Unit.

b. On February 6, 2014, MR# 14.05 was released, which clarified
certain changes implemented by the DRA and SMART Act, such
as: verifying resources and transfers during the lookback period,



transfers to the community spouse, annuities, medical expenses,
two-step eligibility, penalty periods, medical backdating, homestead
property, non-homestead property, income, resources for self-
support, prepaid burial contracts, requests for hardship waiver, liens
and estate claims, billing, redetermination. (See Exhibit A, which is
a copy of MR # 14.05.)

I Many of the clarifications impact various aspects of
the application process, including the timing of the
filing applications and the required documentation to
support an application.

il MR # 14.05, also, notes that when all of the IDHFS
forms are revised and developed, an Information
Memorandum with a complete list will be published,
and that the workers should continue to check the
forms library to make sure they are using the current
version of each form.

Thus, not only must practitioners who are preparing Medicaid applications be
familiar with the eligibility rules, it is also critical that they carefully monitor the
policy manual and departmental forms, to ensure that they have the most up-to-
date information prior to filing the application.

IV.  Application Process

A.

The preparation of the application for Medicaid coverage for a long-term nursing
home stay can be a daunting task.

Applicants must complete an extensive application, a copy of which is available
online, and is attached hereto as Exhibit B. It may be submitted in person or by
mail.

The Department’s online application system, Application for Benefits Eligibility
(“ABE”) has been available to applicants since October of 2013.

1. Long-term care facilities must submit their applications for long-term care
benefits online via ABE.

2. Paper applications have NOT been eliminated and will remain an option for
applicants and attorneys filing applications on behalf of applicants.
However, information being disseminated by the IDHFS and IDHS makes
it clear that filing on-line is preferred and should result in quicker processing



times.

Regardless of whether an on-line application or a paper application is filed,

HFS 3654 (Additional Information for Long-term Care Applicants) MUST
be filed. Until this form is incorporated on-line, those filing on-line
applications will either have to upload this form with the on-line application
or mail it in, once a caseworker is assigned.

Applicants must answer questions on the application regarding the following:

1.

2.

citizenship;

information regarding family members;

income information (social security, pensions, etc.);

information on Medicare and health insurance;

resource information (bank accounts, life insurance, real property, etc.);
information on transfers of assets within the five years prior to the

application date. (See Exhibit C for a sample list that can be provided to
clients)

In addition to the application, applicants will be required to submit numerous
supporting documents, including 60 months of financial records, to verify the
answers provided in the application.

1.

All attachments to the application should be organized to follow the order
of the application, with cover sheets for each category of documents being
submitted.

HFS form 3654, attached hereto as Exhibit D, must be attached.

Finally, a cover letter should be included detailing any special information
of which the caseworker should be aware, any special requests, and that
includes a list of ALL of the documents being submitted with the
application. (See Exhibit E)

Once the application has been completed, it must be submitted to IDHFS.
Previously, there were two hubs receiving and processing long-term care
applications; however, effective May 10, 2017, applications for long-term care
benefits submitted online or via mail must now be submitted to one of three hubs:



Medical Field Operations-North (#200): This hub, which formerly accepted
all applications north of Interstate 80 and Kankakee, now only accepts
applications from Region 1, which is comprised solely of Cook County.

Medical Field Operations-Central (#244): This is the new hub, which
accepts applications from Regions 2 and 3, comprised of the following
counties:

a. Region 2: Boone, Carroll, DeKalb, DuPage, JoDaviess, Kane,
Kankakee, Kendall, Lake, Lee, McHenry, Ogle, Stephenson, Whiteside,
Will and Winnebago Counties;

b. Region 3: Bureau, Champaign, Ford, Fulton, Grundy, Henderson,
Henry, Iroquois, Knox, LaSalle, Livingston, Marshall, Mason,
McDonough, McLean, Mercer, Peoria, Putnam, Rock Island, Stark,
Tazewell, Vermilion, Warren and Woodford Counties.

Medical Field Operations-Downstate (#163): This hub formerly accepted
all applications south of Interstate 80, excluding Kankakee, and it now
accepts applications from Regions 4 and 5, comprised of the following
counties:

a. Region 4: Adams, Brown, Calhoun, Cass, Christian, Clark, Coles,
Cumberland, DeWitt, Douglas, Edgar, Effingham, Green, Hancock,
Jersey, Logan, Macon, Macoupin, Menard, Montgomery, Morgan,
Moultrie, Piatt, Pike, Sangamon, Schuyler, Scott and Shelby Counties.

b. Region 5: Alexander, Bond, Clay, Clinton, Crawford, Edwards, Fayette,
Franklin, Gallatin, Hamilton, Hardin, Jackson, Jasper, Jefferson,
Johnson, Lawrence, Madison, Marion, Massac, Monroe, Perry, Pope,
Pulaski, Randolph, Richland, Saline, St. Clair, Union, Wabash,
Washington, Wayne, White and Williamson Counties.

It is recommended that applications submitted by mail be submitted via a
method that ensures delivery to the appropriate office (such as FedEx, or
some other similar type of delivery service that requires a signature for the
receipt of the package.) Attached as Exhibit F is a provider notice that
contains the addresses and contact information for each hub.

If an application is being delivered in person, rather than submitted by mail,
it can still be delivered to the local office, as opposed to one of the three
hubs.



G.

Once the application has been submitted, it will be assigned to and reviewed by an
IDHFS caseworker; unless the caseworker sends the application to OIG LTC-ADI.

1.

The presence of any of the following triggers will cause the case to
be transferred to OIG:

a. any case with a trust,

b. transfers over $5,000,

C. annuities,

d. home-equity line of credit,

e. promissory notes,

f. reverse mortgages,

g. personal care contracts,

h. use of a lawyer/financial planner in connection with the Medicaid

application, and

I. where OIG suspects the client failed to answer Form 3654 or where
OIG suspects unreported transfers.

The OIG has verbally advised practitioners that the use of a lawyer will no
longer constitute a trigger, and it has further advised that only cases with
transfers over $10,000, rather than $5,000, will trigger a transfer to OIG;
however, to date, there are no written documents confirming these changes.

The sequence of a Medicaid application review containing the above issues
is as follows: first, the application is submitted to the local field office. From
there it is transferred to OIG's LTC — ADI division if one of the above
triggers is present. The OIG LTC-ADI staff will perform an investigation
and analysis of the applicant’s assets, and provide direction to the local
office. Then, the application is sent back to the local office for the issuance
of a notice of decision.

In order to ensure the fastest processing time possible, practitioners need to pay

careful attention to the organization of their applications. The Office of the

1.

Inspector has shared the following information and/or tips with practitioners:

Practitioners can help with the process of expediting new applications and
reducing the backlog by: carefully examining the applicant’s records



during the five-year look back period and identifying and providing
explanations for each transfer of over $1,000. Practitioners were also
encouraged to identify and explain repetitive transfers, provide
explanations with regard to expenditures that are not obvious and/or
were made in the process of handling routine client affairs; provide
plausible explanations that are factually correct so that the analyst has the
discretion to approve; and consider the use of affidavits where cancelled
checks or receipts are unavailable.

The preference is that, ultimately, applications and supporting
documentation will be submitted electronically via ABE.

When filing an application, attorneys are encouraged to bring to OIG’s
attention very simple cases by including a cover letter with the submission
of the application, which notes the same. Likewise, a similar approach
may also help expedite cases which have been pending for a very long
time.

The preferred order for submitting the applications and additional
documentation is: 1) application; 2) HFS 3654 form; 3) correspondence;
4) authorized representative form; and 5) the required 5 years of
supporting documentation, categorized by each asset.

Finally, to minimize the effect of OIG staff turnover and/or changes, a
universal mailbox is utilized for receiving comments and documentation
from practitioners. The universal mailbox address is as follows:
HFS.OIG.LTC-ADI@illinois.gov.

V. STARTING POINTS & TIPS FOR FILING AN ON-LINE APPLICATION:

A

As ABE is the preferred method, as well as the only means by which Nursing
Homes will be filing applications, it is important for practitioners to have a
familiarity with the system. There are some variations between the online
application and the paper application, and thus practitioners who are considering
switching to ABE from the paper application should consider the following tips as
they familiarize themselves with the process:

1.

Familiarize yourself with the on-line application and the Guide for
Completing an ABE Application, which is 36 pages long and includes
sample pages from the online application, along with instructions, and can
be found at:

http://www.dhs.state.il.us/page.aspx?i1tem=33698
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Practice an application using sample information. (Caution: DO NOT HIT
SUBMIT OR YOU WILL BE COMMITTING A FRAUD.)

Once you are ready to file your first on-line application be sure to have ALL
required Information readily accessible to you as you are completing the
application, such as:

a. Applicant’s personal information: birth date; social security number,
etc.

b. Income information (Per IDHFS training seminar, Social Security
information can be obtained by the caseworker electronically.)

C. Resource information—will need current balances to complete the
form. (Query: How many months to upload and/or mail-in to
caseworker, as MR # 14.05 says 12 months required for the application,
and the caseworker/reviewer will determine whether additional months,
up to 60 months must be produced.)

d. Immigration information for individuals who are not U.S. citizens.

e. Documents that you plan to upload with the application, such as: Form
3654, Verifications of Income and Resource information, etc.

Decisions that you will need to make prior to and/or when filing the
application:

a. Who will be designated as the person completing the application? The
possible options are:

I. the applicant

I. friend or family member of the applicant

iii. staff person or volunteer at an agency that helps people

v. approved representative (which could be the attorney)

V. legal guardian

Vi. applicant’s agent pursuant to a durable power of attorney
vil. none of the above

b. Consider having the applicant’s family, friend, agent, or guardian be the
person submitting the application on behalf of the applicant. This means



that this individual will need to review the application and be the
electronic signer of the application at the time of submitting. This will,
of course lead to other issues for consideration, such as:

Logistics of completing and reviewing with the individual.

Still having an Approved Representative form completed and on
hand for submission, if need be, later in the process. (See Exhibit

Q).

What address to be used as the contact address—the individual
signing the application or the attorney’s address?

c. Have a plan as to how you will create User names and Passwords for
each applicant.

Adopting a uniform approach (so that it will be easier to
remember) is recommended.

d. As you begin the application, remember the following tips:

Until the application is ready to submit, always use the “Save &
Exit” option so that any completed information will be saved until
signing back in and completing the application.

Do NOT use the back arrow button on the browser to go back to
the previous section. Use the “Back” button on ABE or other
button designed to return to a particular section of the application.

Remember when an applicant is residing in a nursing home (unless
spouses are residing together at the long-term care facility), there
is only “1” person in the household, which is where the applicant
is located. This is important to ensure that the application goes to
the correct hub for processing, as the office assigned is dependent
upon the location of the long-term care facility. (Note:
Completing the application in this manner, however, will not
trigger the screen to provide “community spouse” information.
Thus, one may prefer to err on the side of responding “2” persons
to trigger the screens for including the spouse’s information. If
so, make sure to use the proper address for the applicant to ensure
that the proper hub is assigned.)

The answers given to particular questions will impact the screens
to be completed.



Vi.

Vii.

viii.

Xi.

Xii.

Be sure to answer “yes” to the question regarding needing
assistance with daily living skills, which is critically important for
an applicant who is less than 65 years old.

“RSDI” is basic Social Security that one receives when he/she
retires.

Be sure to carefully review the Resource Review page before
moving on. If there are errors and/or missing information which
are not being corrected or completed before moving on, then be
sure to do so before submitting the application.

If requesting assistance with prior medical expenses/bills (up to 6
months can be deducted), then have these on hand when
completing application and consider uploading after submitting
the application.

Before finalizing and submitting, complete the “Additional
Information” section that you want the caseworker to know and/or
consider.  For example, consider including the following
information here:

. Date of Admission and private pay rate (per letter from long-
term care facility)

. Community spouse (if answered only “1” person in the
household)

. Other pertinent information to be highlighted or not
otherwise asked for on the application.

On final page of the application the assigned office appears. If the
correct office does not appear, more likely than not the question
regarding where the applicant is residing was not accurately
answered, and the application should be corrected before being
submitted or the processing will be slowed down in getting it to
the proper office.

The person completing the electronic signature is accepting
responsibility for the information submitted and liability for
incorrect information, etc. Thus, a final review of the application
PRIOR to pressing the “Submit” button by that person is
recommended.

Once the application has been fully completed, reviewed, and
electronically signed, then press the “Submit” button and it will be
officially submitted.



xiii.  Once the application is submitted, a confirmation page will appear
on the screen which will include a Temporary Identification
number. This page will also include an option to print the
application. (Note: The application can be viewed at any time by
logging back in, as such some may consider printing the
application unnecessary. Also, by logging back in, one will be
able to view the status of the processing of the application.
However, the application cannot be changed, and once a
caseworker begins processing, documents can no longer be
uploaded.)

xiv.  To speed up the processing of the application, DHFS recommends
uploading all anticipated required documents/verifications, such
as:

»  Proof of all non-Social Security income;

*  Proof of, at least, 12 months of resources or as many months
that one anticipates will be required;

* Completed Form HFS 3654 (Additional Information for
Long-term Care Applicants);

= Letter from the long-term care facility stating date of
admission and private pay rate;

=  Any medical expenses/bills to be considered;

=  Other documents relevant to the application being filed:
marriage certificate, identification information, trust, deed,
pre-paid funeral plan, etc. (Note: Per IDHFS, rarely is proof
of citizenship required.)

e. When uploading documents the system is only equipped to handle
approximately 35 pages at a time.

I.  Thus, breaking up the documents to be uploaded into logical groups
of 35 pages or less is recommended.

ii.  Consider including cover sheets for each category of documents
being uploaded, similar to the process for organizing documents
submitted with a paper application.

f. Uploading documents is NOT required. Some may prefer waiting until
contacted by the assigned caseworker and then sending all requested
documents in one complete packet to the caseworker.

i.  IDHFS does NOT recommend this approach, as it will slow down
the process.



ii.  Per IDHFS, goal is whenever possible to have a caseworker only
have to touch an application one time and to be able to generate a
decision.

g. For questions and/or help when completing an online application, press
the “Help” button. A screen will appear allowing you to formulate the
issue or question for emailing. A reply will be generated to address the
issue and provide assistance. (Note: The response time, however, is
NOT immediate and can be quite lengthy.)

h. Per IDHFS/OIG, for cases referred to OIG LTC-ADI, the preferred
means for sending information (such as: requested verification
information; appeal verifications, hardship requests; requests for
extensions) is to OIG mailbox: HFS.OIG.LTC-ADI@illinois.gov

i.  When emailing to OIG, use the “Read Receipt” option for proof
that it was received.

ii.  Practitioners, however, report glitches when emailing information
requests to this email address.

VI. APPLICATION STRATEGIES

A

Whether you are completing a paper application or utilizing the ABE system, there
are various different approaches and strategies that the practitioner must consider.

The timing of the application is crucial when you anticipate that there will be a
penalty period for unauthorized transfers.

1. The rules provide that a penalty for unallowable transfers will start to run
the later of the date the unauthorized transfer was made, or the date when
the applicant is in the nursing home and otherwise eligible (89 Ill.Admin.
Code 120.388 (b); PM 07-02-20-d).

2. According to the Code, the applicant is eligible:
a. the first day of the month of application;

b. up to three months prior to the month of application for any month
in which the person meets both financial and non-financial
eligibility requirements. Eligibility will be effective the first day of
a retroactive month if the person meets eligibility requirements at
any time during the month; or
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C.

the first day of the month, after the month of application, in which
the person meets non-financial and financial eligibility
requirements. (89 Ill.Admin. Code 120.61(b)).

If curing the penalty with an annuity or a promissory note, it is critical that
the annuity/promissory note payments are timed so as to properly cover the
penalty period. Thus, the payments must be scheduled to start the same
month as eligibility begins, as that is when the penalty will begin to run.

a.

Example 3 in WAG 07-02-20-d outlines a scenario where the
applicant, Mr. E., gifts $2,400 to his daughter on 4/08/12, enters a
facility on 04/12/12 and applies for Medicaid on that date. The
WAG directs the caseworker to start the 12 day penalty on 05/01/15.
This example suggests that filing the application in the same month
that a gift is made will cause the penalty to begin on the first day of
the next month (assuming the client is otherwise eligible).

However, some practitioners have reported receiving decisions in
which the first month of eligibility is determined to be the month in
which the application was filed, even if the applicant was over-
resourced at the beginning of the month (due to annuity purchase
and/or gift), contrary to the example provided above.

i. In some of these cases, IDHFS has assessed a spenddown
due to the applicant being over-resourced in the month in
which the application was filed, rather than a penalty, which
further delays the date of eligibility, as the applicant will
have to spend down those excess resources, as well as
income, each month (while receiving annuity or promissory
note payments) before Medicaid will start paying.

ii. In other cases, IDHFS has assessed a spenddown and
imposed a penalty when the application is filed in the same
month as a gift is made and/or the annuity or promissory note
is purchased/executed, the effect of which can cause a
substantial delay in eligibility and often negate the effects of
the annuity/promissory note strategy.

Thus, it is best practice to ensure that all gifts, spenddowns, annuity
purchases, etc. are made in the month prior to the month in which
the application is filed and eligibility is sought.



4, As with many other aspects of the application process, the practitioner
should carefully consider all possible scenarios and outcomes when
determining when to file the application.

Clients must also be properly advised regarding spenddowns.

1. As discussed above, the timing of an application can also affect whether or
not a spenddown will be assessed.

2. Beginning with the month of eligibility, excess resources can be spent on
medical expenses only. (89 Ill.Admin. Code. 120.384(b); PM 15-08-05)).

3. Thus, pre-paid funeral plans, attorney’s fees, and other non-medical
expenses should be paid prior to the month in which eligibility is sought.

4, As with filing, when you expect a penalty, the most conservative course of
action is to wait and file one month after all expenditures (other than
medical) are made.

It is good practice to always have your client complete the form designating you as
an authorized representative, even if you are not completing the application for the
client

1. This will make it easier for you to respond to information requests from
IDHEFS or OIG.

2. In the event that the client passes away, this designation may be necessary
to pursue an appeal.

VIl. APPEAL PROCEDURES & HARDSHIP WAIVERS

A

In the event your client’s application is denied, or the notice of decision contains
inaccuracies, imposes a penalty, or is otherwise unfavorable, it may be necessary
to file an appeal and/or a request for a hardship waiver.

Note, however, that where an application is denied due to the failure to provide
information or verification, MR# 14.09, released March 21, 2014, mandates that
IDHS must allow the client the opportunity to provide missing information within
60 days after the date of Notice of Denial of a medical application. MR #14.09
further states the following:

1. When an application is denied for failure to provide required information or
verification, the local office must not require an appeal or new application
to be filed to reopen the case, if the information was provided within the 60
days following the date of Notice of the Denial.



2. If the information/verifications are provided within 60 days and if the
applicant is determined eligible, the local office must re-register a denied
medical case using the original application date (including any back dating).

Similarly, if the reason for the denial is due to the failure of the applicant to comply
with procedural requirements, such as failure to produce acceptable proof of
eligibility, or failure to request more time to obtain such proof, the denial shall be
rescinded at any time before the decision on the appeal is made, if the appellant
complies with the procedural requirements necessary to process the application.
305 ILCS 5/11-8.1)

The Administrative rules governing Public Assistance Appeals can be found at 89
I1l.Admin. Code 104.1-104.80 (for recipients of certain programs, including Aid to
the Aged, Blind, or Disabled (AABD); 89 Ill.Admin. Code 14.1-14.80 (for
recipients of assistance under IDHS) and 89 Ill. Admin. Code 102.80-83.

Applicants have the right to appeal decisions (or a lack of decision) relating to the
application under the following circumstances:

1. Refusal to accept an application or reapplication;

2. Failure to act on an application within the mandated time period;

3. A decision to deny an application;

4. A decision to reduce, suspend, terminate or in any way change the amount

of assistance/food stamps or manner in which it is provided;

5. Failure to make a decision or take appropriate action on any request which
the client makes;

6. A decision affecting the basis of issuance of food stamps with which the
client disagrees;

1. A decision to deny the payment for a medical service or item that requires
prior approval;

8. A decision granting prior approval request for a lesser or different medical
service or item than was originally requested;

9. An issue of Department policy, if the client is aggrieved by its application;

10. The determination of the amount of a premium that may be charged to a
client under any medical assistance program. The Department's



11.

12.

determination of the amount of a premium shall remain in force during the
appeal process;

Imposition of a penalty period under 89 Ill. Adm. Code 120.387 or 120.388;
or

A denial of a request for a hardship waiver under 89 Ill. Adm. Code
120.379(1), 120.385(c)(3) or 120.388(r). (89 I1l.Admin. Code 102.80(a)).

The following basic procedural rules apply to appeals filed due to the denial of an
application:

1.

The appeal must be in writing, (89 Ill.Admin. Code 104.10(a)(1); 89
[ll.Admin. Code 14.10(a)) and it must be filed by the applicant or the
applicant’s approved representative (89 Ill.Admin. Code 102.80(b); 89
[ll.Admin. Code 14.10(e)). (See Appeal Request Form (IL 444-0103)
attached as Exhibit H).

a. If Appeal Request Form is signed by applicant’s authorized
representative, then attach written authorization (e.g. Power of
Attorney document, Letters of Office, or written consent) upon
submission of Appeal Request Form.

b. Appeal can be submitted via email to: DHS.BAH@illinois.gov.

The appeal must be filed within 60 calendar days of the date of DHFS’s
action to notify the client. (89 Ill.Admin. Code 102.82).

a. Notice of the appeal should be sent to the Bureau of Assistance
Hearings, the respective local IDHFS office, and the OIG, if
applicable.

Upon IDHFS’s receipt of appeal, pre-hearing conference should be
scheduled within 10 days by IDHFS/OIG (however, this timing is usually
not followed, and practitioners may wish to contact caseworker/OIG re:
scheduling the conference prior to appeal hearing if they are not contacted).

DHS must prepare a statement of facts after the pre-hearing meeting. The
applicant must receive the statement of facts at least two workdays prior to
the hearing. (PM 01-07-07-a).

Prior to the hearing the appellant shall have the opportunity to examine their
case record and obtain copies of case record material. Copies of the parts of
the case record relevant to the hearing shall be provided free if requested by
the appellant. (89 I1l.Admin. Code 14.12).



a.

If OIG is involved in the case, it is useful to request the OIG analysis
of the case, showing how and why a penalty was assessed, for
example.

If appeal is not resolved at a pre-hearing conference, it will proceed to a
hearing. The applicant and any authorized representative must receive
notice of the time, date and place of the hearing at least 10 days prior to said
hearing. (89 Ill. Admin. Code 104.12; 89 Ill. Admin. Code 14.15).

a.

The hearing must be held in the county in which the applicant
resides, or in another county acceptable to the applicant. (89
[11.Admin. Code 104.20(a); 89 I1l.Admin. Code 14.20(a)).

In practice, most appeals are now conducted by telephone.
The Notice of Hearing will list the number on which the
Administrative Law Judge will contact the applicant, and if
the applicant would like to be contacted at a different
number, he/she will need to notify the BAH of same.

An applicant can still request to have a hearing at the local
office—which for long-term care cases, means one of the
three hubs. As telephonic appeals are now the default
manner in which hearings are held, applicants who wish to
appear in person must notify the BAH of their request no
later than 10 days prior to the hearing date.

As the rules technically provide that the hearing shall be held
in the county in which the applicant resides, if the applicant
wants an in-person hearing, he/she should submit a request
to BAH to have the hearing held in the county where the
applicant resides, or in another county acceptable to the
applicant, to avoid having to travel to one of the three hubs.
This could include a DHS/FCRC office or, in some
instances, the hearing can be held at the nursing home.
However, in practice, telephonic hearings will be most
convenient for practitioners and their clients.

Impartial hearing officers shall conduct the hearings. (89 I1l.Admin.
Code 104.20(b); 89 Ill. Admin. Code 14.20(c)).

The applicant may, but is not required to have legal representation
present at the hearing. (89 Ill.Admin. Code 104.21; 89 Ill.Admin.
Code 14.21).



The applicant can present evidence and witnesses, and refute
testimony or other evidence and cross examine witnesses. (89
[11.Admin. Code 14.22(a)), and examine the agency’s case record

and obtain copies of case record material. (89 Ill.Admin. Code
104.22).

I. If submitting evidence and calling witnesses, consult with
Hearing Officer as to when and to whom hearing materials
should be submitted.

The rules of evidence do not apply; rather hearing shall be conducted
in a manner best calculated to conform to substantial justice (89
[11.Admin. Code 104.23; 89 Ill.Admin. Code 14.23).

Either IDHFS or the applicant may request a postponement or
continuance of a hearing; however, the applicant must submit
timely, requests, and may have to show good cause as to why the
postponement or continuance should be granted. (89 Ill.Admin
Code 14.45 and 89 Ill.Admin. Code 104.45).

I A "postponement” is a decision not to convene the hearing
on its scheduled date. A "continuance" is a decision not to
proceed with a hearing that has convened. A request to
postpone a hearing must be in writing and received by the
Bureau of Assistance Hearings at least 2 business days prior
to the scheduled hearing date. A request for postponement
made less than 2 business days prior to the scheduled hearing
date will be granted only upon showing of good cause as
defined in 89 Ill. Admin. Code 14.60(e).

A Final Administrative Decision will be made after the hearing,
which can be appealed to the Circuit Courts of the State of Illinois.
(89 Il.Admin. Code 104.70(g); 89 Ill.Admin. Code 14.70(a) & (e)).

The appeal may be withdrawn either prior to or at the hearing. The
withdrawal must be in writing and signed by the applicant and/or
representative, or entered on the record. (89 Ill.Admin. Code 104.50; 89
[1l.Admin. Code 14.50). (See Appeal Withdrawal Agreement (IL 444-0065)
attached as Exhibit I).

When drafting a withdrawal, include what DHS has agreed to (e.g.
reopen and approve case, reduce or remove penalty period, change
the back-date, etc.). A representative of DHS must also sign the



withdrawal. Request a copy of the withdrawal after it is signed by
DHS.

Under the Illinois Power of Attorney Act, if the applicant dies while his/her
application or appeal is pending, and has no executor of his/her estate, a
Health Care Power of Attorney agent is authorized to continue to pursue an
application or appeal for government benefits if those benefits were applied
for during the life of the principal. (755 ICLS 45/4-10).

G. Hardship Waivers

1.

2.

A Hardship Waiver may be filed where the imposition of a penalty period
due to unallowable transfers would create an undue hardship.

There are two types of hardship waivers:

a.

Traditional Hardship waiver: IDHFS shall waive a penalty period
or a portion thereof if the application of the penalty would deprive
the applicant of medical care, endangering the person’s health or
life; or of food, clothing, shelter or other necessities of life. (89
[11.Admin. Code 120.388(r)(1)).

I A hardship waiver may be requested by any person residing
in a nursing home, SLF, or receiving DoA HCBS waiver
services, or by the person's authorized representative. A long
term care facility may submit a claim of undue hardship on
behalf of the applicant if they have written authorization
from the person or their authorized representative. WAG 01-
08-00.

ii. The person has the burden of proof that actual, not just
potential, hardship exists, and must provide written evidence
to clearly substantiate the circumstances supporting the
hardship claim. WAG 01-08-00.

Hardship waiver for transfers made prior to November 1, 2011: if

an applicant signs an attestation stating that the penalized transfer

was made in reliance on the administrative rules in effect at the time
of the transfer, and that, without a waiver, the imposition of a penalty
would cause an undue hardship (i.e. that without the waiver, the
person would be deprived of medical care endangering health or life,
food, clothing, shelter or other necessities of life) IDHFS will grant

a hardship waiver and waive penalty period. (89 Ill. Admin. Code

120.388(r)(3)). Note that, because November 1, 2011 is now

outside the look-back period, this hardship waiver is essentially



3.

obsolete; however, practitioners who have older cases that are still
pending may still be able to utilize this strategy.

Per the direction of IDHFS and OIG, requests for Hardship Waivers should
be filed only after a decision has been issued and a penalty imposed.

a. Although practitioners may seek to file hardship waivers with the
application, IDHFS and OIG have taken the position that a hardship
waiver cannot be granted until a decision has been issued assessing
a penalty.

b. Thus, request for hardship will need to be filed after notice of
decision is received, often with an appeal.

C. However, care must be taken to ensure that proper form is used to
request the hardship waiver:

i. Form HFS 2378WA for traditional hardships. (Attached as
Exhibit J).

ii. Form HFS 2379WA for pre November 1, 2011 transfer
hardship. (Attached as Exhibit K).

H. Possibility of Changes in the law.

1.

The law in this area is constantly evolving, and will likely continue to do
so. Practitioner’s should be aware of this, and closely monitor proposed
amendments to the laws and regulations governing long-term care
Medicaid.

By way of recent example, on May 29, 2015, IDHS issued proposed
amendments to the administrative rules governing appeals and hearings.
Many of the proposed changes violated Federal due process requirements.

There were strong objections to these rules, from members of the public,
agencies and organizations that provide assistance to the disabled and the
elderly, and Elder Law practitioners, led by Illinois NAELA. Fortunately,
the Department did not pursue these changes, likely in large part due to the
opposition mounted the aforementioned groups.

Practitioners are encouraged to continually monitor the Department’s
filings with the Joint Committee on Administrative Rulemaking, to ensure
that a proper response can be formulated should the Department attempt to
propose similarly harsh rules in the future.



VIll. CONCLUSION

As a result of events over the past couple of years which have led to a significant backlog of
pending applications for long-term care, along with the introduction of ABE, it is likely that the
utilization of on-line applications for benefits will become the norm. Thus, it is critical for
attorneys filing applications and appeals for long-term care Medicaid to stay abreast of ABE and
the evolving new developments related to same. In addition, it is good practice for all practitioners
to diligently monitor proposed rule changes and updates to IDHS’s and IDHFS’s publications and
forms to ensure compliance with the most current rules and policies.

































































































































































