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~ 1held in common 2 for each other 3 shared

ISBA Mutual - More Than A Definition

Held In Common - ISBA Mutual Insurance is structured without
shareholders and is entirely owned and governed by its
policyholders.

For Each Other - By serving our owners and leadership, we serve
our clients. The client’s best interest is in our best interest
because we are one and the same.

Shared - Every insurance company shares risk with its insured,
but we share our policyholders’ goals and have returned $9.7
million in dividends to our policyholder ownership since 2000.

ISBA Mutual Insurance has been exclusively serving
lllinois lawyers and law firms since 1988.

ISBA Mutual was formed twenty-three years ago through the efforts of Illinois
lawyers banding together to help one another by establishing our own insurance
company. Our company has grown to be one of the most significant providers of
malpractice insurance for lawyers in lllinois.

We specialize in professional liability insurance written specifically and exclusively
for the needs of lllinois attorneys. It’s our only business.

&»¥/SBA MUTUAL

I NS URANCE COMPANY

Strength | Commitment | Dedication

It’s our relationship with you.

Professional
Newly

Risk
Surety

Rated “A” Excellent by
A.M. Best

Endorsed by lllinois State
Bar Association

Over $9.7 Million in
Policyholder Dividends
Since 2000

-
=]

ISBA Mutual

Insurance Company
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MORE TO COME.

Be sure to check at www.isba.org
for up-to-date offerings
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Estate Planning for the Elderly, Part 1
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General Practice Update 2012:
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Starting Your Own Law Firm:
A Nuts and Bolts Primer
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Limited Representation: The Ethical,
Legal and Practice Issues Exposed
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Getting Money Out of a Closely Held
Business

WEBINAR

WEDNESDAY, 2/15/12
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The Prosecutor’s Duty to Seek Justice
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CHICAGO
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Rookie to Major League
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SATURDAY, 2/25/12

DUI, Traffic, and Secretary of State
Related Issues- 2012
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Boolean (Keyword) Search for
Lawyers
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TUESDAY, 2/28/12

Bringing a Confession of Judgment
Action

CHICAGO
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Present and Future
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WHEN RESULTS MATTER...

P.\

WHY CHOOSE ANYONE ELSE?

$14 Million for the family of a
woman who died during child
birth and her daughter who
suffered brain damage

$11.4 Million when a man died
when doctors negligently
performed a cervical fusion surgery

$10.1 Million JURY VERDICT for
a 72 year old woman severely
injured by a truck

$10.1 Million RECORD HIGH JURY
VERDICT for a teenager killed by a
Greyhound bus

$7.8 Million for a woman who
suffered a severe stroke after a
delayed diagnosis of meningitis

$7.65 Million for a man seriously
injured when construction
equipment malfunctioned

$6.95 Million JURY VERDICT for a
man whose his leg was amputated
at a City of Chicago construction
site that was improperly
barricaded

$6.8 Million for a woman brain
damaged after a tracheotomy
was negligently managed

$6.7 Million for the family of a 24
year old man who was killed on an
lllinois expressway after collisions
with a car and commercial motor
vehicle.

$6 Million RECORD HIGH JURY
VERDICT for a teenager injured
when a truck crashed into her
motorcycle

$5.8 Million when a wheel
assembly dislodged from a semi-
trailer truck and killed a teenager

$5.5 Million when a baby suffered
permanent brain damage as a result
of a wrongly administered drug

- Over $400 million for our clients

$5.5 Million JURY VERDICT for
a woman killed when her vehicle
crashed into an improperly
maintained construction area

$5.3 Million JURY VERDICT when
a 12 year old died when doctors
and nurses negligently managed
her airway

$5 Million for a man who suffered
severe back injuries while under-
going physical therapy to repair
a herniated disc

$5 Million RECORD HIGH
SETTLEMENT when a worker
was severely injured in a farming
incident

$5 Million when a newborn was
left brain damaged when the
hospital failed to diagnose

fetal distress

- Competitive and prompt referral fees in accordance with the rules of conduct

COGAN & McNABOLA »c

ATTORNEYS AT LAW

55 WEST WACKER DRIVE, NINTH FLOOR

CHICAGO, ILLINOIS 60601

312.629.2900

WWW.COGAN-MCNABOLA.COM

PERSONAL INJURY ® TRUCKING NEGLIGENCE *® MEDICAL MALPRACTICE ¢ PRODUCT LIABILITY *® AVIATION LAW
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ATTORNEY FEES | By Helen W. Gunnarsson

Beyond the Billable Hour

More clients — and lawyers for that matter — are looking for
value-based alternatives to the billable hour. The good news?
They can be a win-win for attorney and client.

ETHICS | By Peter L. Rotskoff and Melinda J. Bentley
Ethics Puzzlers: Facebook, Fees, and More

What if opposing counsel wins a continuance to go to a funeral but
takes an island vacation instead (and posts photos on Facebook)?
Ethics authorities explore these and other hypotheticals.

LINCOLN AWARD WINNER

EMPLOYMENT LAW | By Alexandra Lee Newman and

Yelena Shagall

The “Cat’s Paw” Theory in Illinois after Staub

In Staub, the Supreme Court expanded the “cat’s paw” theory,
which holds that an unbiased decisionmaker can be liable

for employment discrimination. The article looks at what the
decision means for Illinois practitioners.

CIVIL PRACTICE | By Kristopher N. Classen

The Revestment Doctrine: Alive and Well or
On Its Last Legs?

Under the revestment doctrine, litigants can “revest” the trial
court with otherwise expired jurisdiction by participating in a case
without objection 30 or more days after entry of the final order.
But recent rulings draw the viability of the doctrine into question.

FINANCIAL REGULATION | By Donna M. Goelz and

Timothy J. Howard
The Dodd-Frank Act’s Impact on Consumer
Litigation
Dodd-Frank is the most comprehensive overhaul of the financial

services industry in recent history. Here’s what it means for
businesses and consumer finance litigators.
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CoMPLETELY CONFIDENTIAL.

Many lawyers, judges, and law students struggle with
depression, stress addiction, and compulsive disorders
including problem gambling.

LAP provides confidential help for these issues.

Our professional staff and trained volunteers can assist you
— whether you need help or are concerned about

a colleague or family member who needs assistance.

We have countless success stories, but we do our work
quietly, confidentially, and professionally — so the stories
stay with us.

Toll Free: 800.LAP.1233 ,

Chicago Office: 312.726.6607 LAWYERS’ ASSISTANCE
Downstate Office: 618.233.1527

Website: www.illinoislap.org

Email: gethelp@illinoislap.org 7[);/%;/%
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Don’t miss this comprehensive guide to 1llinois family law!

A “MUST HAVE”

Shs for general
— .
practitioners.

Cynihia 0. Bond, General Esitor

ISBA FAMILY LAW HANDBOOK '
201 Edition

\\
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DAR ASSCEATION

ISBA FAMILY LAW HANDBOOK - 2011 Edition

This comprehensive, must-have practice handbook covers nearly Need it NOW?
everything for general practitioners who handle family law . ,
matters. Written by 36 authors who concentrate in the field and A,lso available as one of I,SBAS F .as tB OOkS'.
edited by John Marshall Professor Cynthia D. Bond, the handbook Vlew. or download a pdf immediately using
is a complete update of an ISBA bestseller from the mid-90s. amajor credit card at the URL below.
Topics include jurisdiction, pre-marital agreements, settlement
agreements, modification of judgments, mediation, custody and FastBook price:
visitation, assisted reproductive technology, grandparent visitation,
guardians ad litem, property, support and finances, maintenance, ISBA FAMILY LAW HANDBOOK -
child support, civil unions, immigration law, discovery, appeals, 2011 Edition

insurance matters, property valuation, adoption, paternity and $57.50 Member/$87.50 Non-Member
much more. Includes some forms, a detailed table of contents, and
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chapter. Add it to your collection today!

Order the new guide at
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ISBA FAMILY LAW HANDBOOK Illinois has a history of

some pretty good lawyers.

$60 Member/$90 Non-MembeI‘ (inCllldes tax and Shlpplng) We’re out to keep it that way.
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ISBA Goes to Cuba

An ISBA delegation visits Guba to learn about the Cuban legal system and
teach about ours.

- T

his past October, a small
group of ISBA lawyers had
the privilege of traveling to
Havana, Cuba to observe
the Cuban legal and judi-
cial system. It was a rare opportunity to
compare and contrast our approaches.
Though just a couple of letters sepa-
rate ISBA and CUBA, we were worlds
apart. Yet after a week of discussions, we
learned that we share some of the same

goals and interests.

As soon as we

stepped off our air-
plane, we knew we
were in another world.
We ran like children
on Christmas day to

the parking lot to pho- ISB n
tograph the vintage

Fords and Chevys n
from the 1950s. We

witnessed the beauty
of Havana, a land where time has stood
still but apparently is now on the move.

Yet I experienced an unsettling feeling
when I saw the large monuments to Fidel
Castro, Che Guevara, and Jose Marti.
This is not yet a totally free country. Cell-
phone reception was nonexistent. Inter-
net usage at our hotel crawled so slowly
that we couldn’t realistically communi-
cate with the outside world.

But we learned so much. Each morn-
ing our daily meetings started at the
headquarters of the National Union of
Cuban Jurists (UNJC). There we met
with law professors, lawyers, judges, and
justices and had lively discussions learn-
ing about and challenging each other’s
systems.

The judiciary - not a coequal
branch

A fundamental difference between the
Cuban legal system and ours is that their
judiciary is not an equal third branch of
government. Judges do not have the con-
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stitutional power to overrule statutes and
are subordinate to the executive branch.

Another major difference is that the
principle of stare decisis does not exist in
Cuba. The courts do not abide by prec-
edent. Rather, they simply apply the ap-
plicable statute to the facts presented. In
fact, both trial and appellate courts hear
each case de novo.

The court system has a wide geo-

graphic reach and operates on various
government levels. There
are three tiers of courts:
national, provincial, and
municipal. Cuba has 15
provincial and 168 mu-
nicipal courts. There are
six courts of justice: crimi-
nal, labor, civil, economic,
state security, and military.
The courts are subordinate
to the National Assembly
of People’s Power, Cuba’s
parliament.

A courtroom will gen-
erally have three to five
judges on the bench de-
pending on the type of case. At least two
of these will be “lay judges,” persons
without a law degree who are elected to
five-year terms. There are no juries.

The Cuban Constitution has 15 chap-
ters and 133 articles. The National As-
sembly of People’s Power is the only
body invested with “constituent and leg-
islative authority” and holds two regu-
lar sessions a year and special sessions
under certain circumstances. If statutes
are changed, this typically happens at the
Assembly meeting. This Assembly elects
the Council of the State, which consists
of the President of Cuba, six vice presi-
dents, and 23 other members.

Despite the lack of independence by
American standards, the Cuban lawyers
and judges that I met were proud that
they could represent their clients, or rule
from the bench, without interference or

repercussion from the Cuban govern-
ment.

A large percentage of the Cuban legal
system concerns the day-to-day activity
of the Cuban citizens, where crimes are
committed, divorces are decreed, peo-
ple are wronged. To a lesser degree, the
courts are involved with commerce. That
I am a tax lawyer was a bit foreign to
them.

hough just a couple of letters
separate ISBA and CUBA, we are

worlds apart. Yet we learned

that we share some of the same

goals and interests.

More economic, personal freedom

With the fall of the Soviet Union, the
Cuban economy, always troubled, began
to fall apart. Cuba saw the handwrit-
ing on the wall. Through adversity, the
Cuban government has realized that it
must diversify their economy and trade
with the rest of the world.

Economic freedom has resulted in
more personal freedom. Just recently,
Cubans were allowed to own their
homes (but not their land). They can
now sell their cars and surplus crops at
the market. Paladares, family-run restau-
rants, are flourishing — as is, not surpris-
ingly, productivity. The citizens speak of
no longer being a communist, but instead
a socialist, country.

In conjunction with this, Cuba has
been busy creating a legal system that
they hope will draw international trade



and investment. One theme is the right
to private property (the Cuban Constitu-
tion says that the expropriation of prop-
erty during the revolution was a one-
time occurrence). We were told that the
Cuban government offered reparations
for the confiscated property after the
Revolution in 1959. I found that hard
to believe.

So far, Cuba has been successful in
drawing international companies to part-
ner with the Cuban state in establishing
industry, similar to the Chinese model.
Nonetheless, Cuba’s excessive govern-
ment bureaucracy continues to burden
entrepreneurship with heavy regulation
and government control. Some of the of-
ficials indicated frustration with this.

Given the current U.S. political cli-
mate and Florida’s large number of elec-
toral votes, don’t expect trade relations
to be entirely relaxed anytime soon. But
I do believe we are at the beginning of
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that process. I further think this will pro-
vide a great trade opportunity for U.S.
business, energy, and agriculture. As we
have often seen, economic opportunity
trumps politics.

The ISBA was fortunate to be in Cuba
during this period, and we met many
wonderful people. We are at the begin-
ning of dialogue on trade and interna-
tional law. Both sides realize that there

are many historical and political rea-
sons for the falling out between our two
countries. We realize that we never had
animosity towards the people of either
country, just the economic and political
systems.

I cannot stop thinking about the
parting words of one of our dignitaries
when he said to us, “We are neighbors.
It should always have been that way.” l
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High court: state must provide

videorecordings in DUI misdemeanor cases

Police videorecordings of traffic stops must be made available to DUI defendants even in misdemeanor
prosecutions, the lllinois Supreme Gourt rules.

ideorecording traffic stops

was unheard of in 1974,

when the Illinois Supreme

Court decided People v

Schmidt, 56 1l 2d 572,
309 NE2d 557 (1974). At that time, the
court addressed the scope of discovery
required in misdemeanor cases, which
was and remains more narrow than that
required in felony matters. Consider-
ing the law as well as custom and prac-
tice at that time, the court held that the
state must provide DUI defendants with
breathalyzer test results in addition to
a witness list, any confessions, and evi-
dence negating guilt.

Now, observing that “the routine
video recording of traffic stops has now
become an integral part of those en-
counters,” the court has unanimously
held that videorecordings are important
and relevant evidence and fall within the
scope of materials that it held in Schmidsr
were discoverable in misdemeanor cases.
The case is People v Kladis, 2011 IL
110920.

The facts of Kladis

In May 2008, Marina Kladis was ar-
rested in the village of Northlake and
charged with driving under the influence
of alcohol. The arresting officer recorded
his encounter with Kladis with a camera
that was mounted on the windshield of
his squad car.

Five days after her arrest and 25 days
before her first court date, Kladis filed
and hand delivered to the state’s at-
torney’s office a petition to rescind her
statutory summary license suspension
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and a notice to produce, among other
things, any and all videotapes of her
while she was in custody. At the hearing,
after verifying that the officer had re-
corded the stop, the state agreed to pro-
duce the requested items, including the
videotape. The court continued the hear-
ing on Kladis’s petition for two weeks.

At the second hearing, the state ad-
vised Kladis and her counsel that the
Northlake police department had erased
the recording just hours before the first
appearance, pursuant to its departmen-
tal policy of purging video recordings
within 30 days of arrest.

The court continued the hearing on

Kladis’s motion to permit her to file a
motion for sanctions against the state,
which the court scheduled for the fol-
lowing week. At that hearing, the court
granted the motion. It ruled that the state
might not introduce testimony concern-
ing what had been recorded, but that
evidence of Kladis’s driving and other
actions before the time that the video
would have begun would be admissible,
as would any of her actions after her ar-
rest.

Helen W. Gunnarsson is a lawyer and

writer in Highland Park. She can be
reached at <helengunnar@gmail.com>.
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Immediately after ruling on the sanc-
tions motion, the court heard evidence
and argument on the rescission petition.
Finding that the officer had no probable
cause to stop, detain, or arrest Kladis, it
granted her rescission petition and held
that the same sanctions would apply in
the DUI case.

The state appealed the sanction order.
The appellate court upheld the order,
and the supreme court granted the state’s
petition for leave to appeal.

Advancing the purpose of DUI
statutes

Since late 2008, the supreme court ob-
served, the State Police Act has required
state squad cars to have recording de-
vices installed. The statute also requires
officers to record their activities, includ-
ing all enforcement stops for suspected
violations of the Illinois Vehicle Code.
Those recordings must be maintained for

at least 90 days. 20 ILCS 2610/30(b) and
(f). In 2009, the legislature passed PA 96-
670, requiring in general that any law
enforcement agency that makes a video
and audio recording in connection with
investigation or law enforcement must
retain the recording for at least 90 days.
720 ILCS 5/14-3(h-15).

Although those enactments occurred
after Kladis’s arrest, the court found the
legislative intent behind them significant:
“|The purpose of recording traffic stops
and preserving these recordings for later
production is to assist in the truth-seek-
ing process by providing objective evi-
dence of what occurred between the law
enforcement officer and the citizen....
[T]he recording assists the trier of fact in
seeking the truth and at arriving at a just
result.” Kladis at 7.

In Schmidt, the court said, it identi-
fied a number of evidentiary items that
shared important evidentiary value and
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are relevant to the defenses that those
charged must prepare. “[V]ideo record-
ings made by in-squad car cameras in
misdemeanor DUI cases have become as
relevant to the issue of proving or dis-
proving guilt as the materials specifically
mentioned in Schmidt.” Kladis at 5.
Making those recordings available,
then, benefits prosecutors and defen-
dants alike, the court said. In fact, it rea-
soned, fewer cases may proceed to trial
as a result of their availability, for they
may influence pleas that defendants oth-
erwise might not have considered. Ad-
ditionally, providing video recordings
to defendants will advance the ultimate
purpose of DUI statutes, ensuring that
roads remain safe from impaired drivers.
The court rejected the state’s argu-
ment that requiring discovery of video
recordings in misdemeanor DUI cases
would be unduly burdensome or would
delay the judicial process, held that the
trial court did not abuse its discretion,
and remanded the matter for further
proceedings in the DUI prosecution. Bl
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High court overturns default order
against dad in neglect proceeding

The supreme court finds that a default order against a father who wasn’t served with a petition
to terminate his parental rights should be set aside.

eaffirming that the right of

parents to raise their bio-

logical children is a funda-

mental liberty interest, the

llinois Supreme Court has
agreed with the Illinois Appellate Court
that a default order issued against a fa-
ther who was never served with a peti-
tion to terminate his parental rights in
a neglect proceeding should be set aside.
The opinion, issued December 1,2011, is
In re Haley D., 2011 IL 110886.

The facts

In addition to his youngest child,
Haley D., Ralph L. was the father of six,
four of whom, all by his former wife, Pa-
tricia D., lived with him and his mother,
who helped take care of them. At the
time of the trial court proceedings, he
had held a full-time job with the same
employer for 12 years. The evidence, in-
cluding testimony from social workers,
showed that his house was clean, safe,
and child-appropriate, that he managed
his money well, and that he was “in-
vested” in the lives of those four children
as well as that of his eldest, aged 16,
from an earlier relationship.

The record also showed that violent
incidents that the court did not describe
had taken place in Ralph L.s home. He
and Patricia D. had become estranged
during her pregnancy with Haley, who,
in April 2007, was born with cocaine in
her system. Haley was placed in protec-
tive custody in a foster home when she
was released from the hospital, and the
state filed a petition alleging that she was
a neglected minor and asking that she be
made a ward of the court.

The court granted the petition and set
a permanency goal of returning Haley to
her parents within a year. The court and
the Department of Children and Fam-
ily Services scheduled and held the usual
events in and out of court in neglect pro-
ceedings, including a service plan and
parent coaching sessions.

Ralph largely complied with and at-
tended the scheduled events. He did not
complete domestic violence or mental
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health assessments or a substance abuse
evaluation, but DCFS reported that his
progress was satisfactory overall.

By August 2008, Patricia had essen-
tially dropped out of the proceedings
(though she reentered them later), and
Ralph had filed for divorce. As a result,
the court found that she was no longer
making substantial progress toward Hal-
ey’s return home. Despite Ralph’s sub-
stantial compliance with the DCFS plan,
the court made the same determination
with regard to him.

The following month, the foster par-
ents moved to intervene and a social ser-
vice agency that contracted with DCFS
to provide services in the matter filed a
report opining that because of his fail-
ure to comply with a domestic violence
assessment and random drug screens,
Ralph had not made Haley’s return a
priority. The agency recommended that
the court change the permanency goal
to substitute care pending termination of
parental rights.

No longer a party

Ralph appeared pro se and explained
to the court that his lack of perfect com-
pliance with the service plan require-
ments was because he was extremely
busy at work and had other children at
home to care for. Nevertheless, the court
granted the foster parents leave to inter-
vene and the state leave to file a petition
to terminate the parental rights of both
Ralph and Patricia.

Four months later, the state did so.
It never served either Ralph or Patricia
personally, and ultimately served Patri-
cia only through publication. Ralph did
not appear at the hearing on the petition.
The court entered an order finding him
in default.

At the following hearing, 28 days
later, Ralph appeared with new coun-
sel and requested and was granted addi-
tional time in which to file a motion to
set aside the default order. He filed that
motion within the time allowed together
with an affidavit that he had failed to
appear at the hearing on the termination

petition because he had difficulty mak-
ing care arrangements for his other four
children on that day and had a flat tire
on his way to court.

The court found that Ralph had pre-
sented no facts to establish either due
diligence or a meritorious defense to the
termination petition, denied his motion
to vacate the default, denied his coun-
sel’s request for leave to file an amended
motion, and ordered him from the court-
room, saying he was no longer a party
and did not have the right to be present.
Ralph promptly appealed, and a divided
panel of the appellate court reversed. The
state petitioned for leave to appeal.

Reversible error

Noting that Ralph had made argu-
ments under both sections 2-1301 and
2-1401 of the Code of Civil Procedure,
the supreme court said that because the
default order was not a final order dis-
posing of the parties’ rights, only sec-
tion 2-1301(e) was applicable. A default
order, the court said, differs from and
precedes a default judgment, which re-
quires additional steps. The court’s fail-
ure to consider Ralph’s request under
the standards of section 2-1301(e) was
reversible error.

Discussing all of the circumstances in
detail, including the absence of service of
the termination petition and the funda-
mental liberty interest at stake, the court
found that substantial justice required
setting aside the default. The court also
commented that the trial court was mis-
taken when it said that Ralph was no
longer a party and acted improperly in
ordering him from the courtroom. Af-
firming the appellate court’s reversal of
the trial court’s order, the court remanded
the matter for further proceedings.

Justice Theis filed a separate concur-
rence in which Justice Garman joined.
Among other matters, the concurring
justices expressed concern over the ma-
jority’s “blur[ring] the line between the
Juvenile Court Act of 1987 and the
Adoption Act, creating unnecessary un-
certainty in the law.” H



The continuing saga of J.S.A.,
M.H., and W.C.H.

A long and bitter dispute between two lawyers over the child their relationship produced

generates yet another reported opinion.

ven in the age of the 900 se-

ries of supreme court rules,

proceedings regarding the

parentage, custody, and visi-

tation of a child sometimes
take years.

The Illinois Appellate Court has filed
another installment in the bitter visi-
tation dispute between J.S.A. and his
former lover, M.H., and her husband,
W.C.H. The order, entered under SCR 23
on December 19, 2011, is J.S.A. v M.H.
and W.C.H., 2011 IL App (3d) 0214-U,
and is available on the website of the
state courts.

The tangled web

J.S.A. and M.H., both lawyers, had an
affair that resulted in the birth of T.H. in
January of 1996. M.H. was and remains
married to W.C.H., who was named as
T.H’s father on the child’s birth certifi-
cate.

In September 1999, about a year after
M.H. ended their affair, J.S.A. filed a pe-
tition to determine the existence of a par-
ent-child relationship under the Illinois
Parentage Act of 1984.

Prolonged and tortuous litigation en-
sued. (See J.S.A. — the supreme court
peers into a tangled paternity web, Law-
Pulse, March 2007 IBJ.) The first hear-
ing on visitation did not take place until
November 2010, when T.H. was shortly
to turn 15. Throughout the litigation, a
protective order barring the parties from
publicly discussing the pending matter
and prohibiting ].S.A. from contacting
T.H. remained in effect.

At the outset of the visitation pro-
ceeding, the trial court ruled that the
burden would be on M.H. to prove that
visitation would cause serious endan-
germent to T.H., instead of on J.S.A. to
prove that it was in T.H.’s best interest to
order visitation, describing M.Hs bur-
den as “onerous, stringent, rigorous, and
more stringent than best interest.” The
parties did not challenge that ruling.

The uncontested evidence showed
that T.H. was healthy, academically suc-
cessful, and socially well adjusted, with
many long-term friendships. He lived in
an affluent neighborhood, was active in
sports, had a good relationship with his
family, and attended a religious school.

W.C.H. testified to a very close re-
lationship with T.H., no different from
his relationship with his and M.H.’s two
older children, who are in their early
twenties. W.C.H., M.H., and the two
older children all testified that in their
opinion, telling T.H. that W.C.H. was
not his biological father would be dev-
astating for him, that he was not ready
to handle the information, and that
it would be much better to wait until
T.H. was 18 to give him that informa-
tion. One of the children testified that,
at the age of 23, she was still having a
hard time handling her own knowledge
of the facts.

M.H. testified that she expected that
T.H. would be very angry with her and
that his relationship with W.C.H. would
suffer, and that she feared T.H. might
enter a depression or consider suicide
if he learned the truth about his parent-
age now.

J.S.A. testified that he has four other
children ranging from 26 to 31 years of
age, that he is a good father to them, and
that he would be a good father to T.H.
He also testified that his other children
all attended college, are successful adults,
want to get to know T.H., and that some
have children of their own who should
know T.H.

M.H. and J.S.A. both presented ex-
pert testimony from licensed clinical
psychologists, neither of whom had been
permitted to interview T.H. M.H.s ex-
pert testified that it would be worse for
T.H’s development to tell him about
his biological father now than when he
turns 18 because he will have more emo-
tional development and a better sense of
identity when he is older.

J.S.A’s expert testified that he be-
lieved that the potential for psychologi-
cal damage to T.H. was small, depending
on how the adults around him managed
the disclosure. He opined that it would
be better to tell T.H. now than when he
turns 18, in part because it would give
T.H. a better opportunity to know the
love of his biological father and other
half-siblings and expand his family.

“Deep and ohbvious hatred”

The trial court denied visitation. It re-
marked on the “deep and obvious hatred
between the parties” and opined that
the adults around T.H. would not man-
age visitation well for that reason, which
would compound, not minimize, the psy-
chological impact on T.H.

Unanimously upholding the trial
court, the appellate court panel said that
the trial court’s finding the mother’s ex-
pert’s testimony more persuasive than
the father’s was neither contrary to the
manifest weight of the evidence pre-
sented nor an abuse of discretion.

Waukegan attorney Mark Simons,
a member of ISBA’s Child Law Section
Council, said, “This is a decision that re-
ally grabs your emotions and sense of
ethics.” Noting the speculative nature of
the testimony regarding whether T.H.
might overreact to the news that J.S.A. is
his natural father, Simons wondered how
realistic those concerns were. He also
questioned whether the weight the court
assigned to the feelings and behavior of
the adults in the matter might result in
T.H’s “paying the price for his parents’
misbehavior.”

But Simons also felt “The decision
shows the strength of the IMDMA and
the Parentage Act. Both were designed
to be flexible so as to deal with unusual
facts.” H
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Federal pilot program puts cameras
in northern district courts

lllinois’ northern district is one of 14 courts participating in a federal program that allows videorecording
of civil cases before district judges if all parties consent.

ameras in the courts are
here.
Historically, state and
federal courts have taken
a dim view of photograph-
ing court proceedings. The website of
the United States Courts notes that Fed-
eral Rule of Criminal Procedure 53 has
prohibited taking photographs in crimi-
nal proceedings ever since 1946 and that
in 1972, the Judicial Conference of the
United States formally prohibited broad-
casting, televising, recording, or taking
photographs in courtrooms and adja-
cent areas. In Illinois, SCR 63A(7) pro-
hibits both taking photographs in state
courtrooms during court proceedings or
recesses and broadcasting or televising
court proceedings, except to the extent
authorized by the supreme court.

More recently, the courts have begun
easing those restrictions. The Illinois
Supreme Court has authorized video-
recording oral arguments before it and
audiorecordings of appellate court argu-
ments and posts those recordings on its
website for public viewing. The Judicial
Conference of the United States Courts
has authorized the courts of appeal to
decide for themselves whether to permit
audio or video recordings of arguments,
and the seventh circuit has chosen to re-
cord audio of arguments before it and
to post them on its website. The Judicial
Conference also authorized a three-year
pilot project in the 1990s but, after its
conclusion, declined to approve a recom-
mendation of its Committee on Court
Administration and Case Management
(CACM) to permit camera recordings of
proceedings in all federal trial and appel-
late courts.

Now, the federal Judicial Conference
has approved another video recording
pilot program, beginning in June 2011.
According to the U.S. Courts website,
the program’s aim is to evaluate the ef-
fect of cameras in district court court-
rooms, video recordings of proceedings,
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and the publication of those video re-
cordings. The pilot limits its scope to
civil cases before U.S. district judges and
conditions recording on the consent of
all parties. Fourteen courts are partici-
pating, including the district court for the
Northern District of Illinois.

As part of its participation in the pilot,
the northern district has adopted new
policies, which it explains and links to
at http://www.ilnd.uscourts.gov/home/
CameralnCourt.aspx. New subsection
(e) to Local Rule 83.1, which governs
court facilities, exempts proceedings that
are being recorded as part of the pilot
from subsection (c)’s general prohibition
of photographing, broadcasting, or tap-
ing court proceedings. Only court cam-
eras are permitted to record proceedings,
and those recordings must comply with
the Judicial Conference’s guidelines. The
page also contains links to a guide for
implementation from CACM dated July
26, 2011, questions and answers from
CACM, amended LR 83.1, and a down-
loadable form response to a request for
recording under the pilot project.

Parties, media may request
recording

Judge Amy St. Eve of the northern
district, who is a CACM committee
member, said she’s asking lawyers in all
civil cases before her whether they will
consent to having proceedings recorded.
Because “[t]o date every case has had
one yes and one no,” none of her cases
have yet been recorded.

She said she hopes that the district
will get samples for the pilot and is opti-
mistic that “[o]nce we get the news out,
I'm hopeful that we will.” St. Eve noted
that one of the pilot’s goals is for diverse
types of proceedings to be recorded,
mentioning Daubert and other hearings
in addition to trials.

The Judicial Conference is encourag-
ing the participating courts, including the

clerks as well as the judges, to initiate re-
quests to record proceedings. The parties
to cases may also request that proceed-
ings be recorded, as may the media.

To do so, St. Eve said they may
use the form response available on the
court’s website or may verbally address
their requests to the judges presiding. A
party may consent to have only part of
a proceeding recorded, and the presid-
ing judges may exercise their discretion
against recording a proceeding that con-
tains sensitive matter or against publish-
ing a recording of a proceeding.

If a witness objects to having his or
her testimony recorded, lawyers are to
inform the presiding judge, who will
consider whether relief is appropriate.
Voir dire of prospective jurors will not
be recorded.

Neither the Central nor Southern Dis-
tricts of Illinois are participating in the
pilot. Chief Judge Michael McCuskey
of the Central District of Illinois said the
judges in his district discussed the pilot
project but generally were not interested
in participating. McCuskey said that in
his view, it makes more sense for the
larger courthouses to participate in the
pilot program. A spokesman from the II-
linois Supreme Court noted that Chief
Justice Thomas Kilbride has gone on re-
cord as saying that he does not oppose
cameras in courtrooms, but said that the
court currently has nothing new to re-
port on that matter.

The northern district will post re-
corded proceedings for public viewing
on www.uscourts.gov as well as on its
own website within a reasonable period
after recording them. You can view pro-
ceedings from courts that have imple-
mented the pilot program at http://www.
uscourts.gov/multimedia/cameras/player.
aspx. i
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Curbing abuse of arrest warrants for debtors

The attorney general’s office and a circuit court judge describe steps they’re taking to help prevent debtors
from being unfairly jailed for failure to pay.

n article appearing in the

March 17, 2011, issue of

The Wall Street Journal

(WS]) has prompted Illi-

nois Attorney General Lisa
Madigan to launch an initiative to curb
the improper use of arrest warrants in
debt collection cases.

As Jessica Silver-Greenberg reported
in the WSJ, “sloppy, incomplete or even
false documentation” has resulted in
courts issuing arrest warrants for bor-
rowers who had no notice that debt col-
lectors were suing them. The article ref-
erenced cases from Illinois, among other
states, citing one payday lender who had
obtained arrest warrants against at least
four customers, one of whom, the article
said, had failed to pay a $275 bill and
ended up spending five days in jail.

On reading the article, Madigan’s
office did some research, said Natalie
Bauer, Madigan’s communications direc-
tor. The results indicated that abuses of
requests and orders of body attachment
were common in several counties in the
central and southern parts of the state.

Madigan decided to make curbing
those abuses a priority. In November, the
WS] reported that she said her office will
press state judges to quash requests for
arrest warrants by lawyers representing
debt collectors and file enforcement ac-
tions against companies who abuse their
power to seek arrest warrants.

Debtors’ prison?

The WSJ’s report of Madigan’s state-
ments provoked a lively discussion on
ISBA’s general discussion group. Now,
Bauer has provided LawPulse with more
information about the attorney general’s
initiative.

“Our office is engaged in ongoing dis-
cussions with the Administrative Office
of Illinois Courts to determine the most
effective approach for working with the
court system to put an end to this prac-
tice,” said Bauer. “We are also exploring
additional options for addressing this
problem, including working with the gen-
eral assembly to clarify and strengthen
the rights of judgment debtors.”

Though Madigan acknowledged that
she can’t force judges to adopt any par-
ticular practices, Bauer said, “Members
of the judiciary have been responsive to
our outreach efforts and have indicated
they take this problem seriously.”

She summarized Madigan’s objec-
tives: “We are working to improve the
uniformity of court procedures to ensure
that debtors cannot go to jail for 1) fail-
ing to pay a debt that they do not have
the ability to pay, and 2) failing to ap-
pear at a hearing when there is no proof
that they were personally served with the
hearing notice.”

Some ISBA members expressed con-
cern that articles in, for example, the
WSJ “make it sound like Illinois has
debtors’ prison.” Bauer emphasized that
the attorney general’s concern is with
improper requests for and the improper
issuance of arrest warrants, not with
contempt proceedings and prison terms
that may result. The facts of the cases
described in the WSJ, Bauer said, “dem-
onstrate that this issue is absolutely not
about the enforcement of court orders or
the failure to comply with a rule to show
cause that has actually been served.”

Contempt - making sure
safeguards are followed

But Logan County Resident Circuit
Judge Thomas M. Harris Jr. said it’s im-
portant not only for judges but also for
attorneys for both creditors and debt-
ors to make certain all procedural safe-
guards are followed, whether the pro-
ceedings are for the issuance of an arrest
warrant or for contempt.

In a contempt proceeding, Harris said,
“The court needs to take an active part in
the examination of the defendant debtor.
If the debtor is unrepresented, I'll do
most of the examination so I can make
sure | have all the relevant information.

“I make sure in any contempt pro-
ceeding that I explain to that individ-
ual what must be established before a
contempt finding can be made. I find
it important for individuals to have an
understanding of the framework of the
hearing, for that might prompt them to

volunteer information that might not be
elicited through my questioning or that
of the creditor’s lawyer.

“Judges may be reluctant to engage
in actively questioning an individual, es-
pecially when lawyers are involved. But
in a contempt proceeding where some-
one’s liberty is at stake, where we’re talk-
ing about a potential jail sanction for the
failure to pay on a debt, the court has to
make sure all of the available informa-
tion is before it for making that decision.”

As a resource, Harris recommends
Principles of Contempt, by Judge John
P. Shonkwiler, Chief Judge of Illinois’s
Sixth Judicial Circuit. He also suggests
reading Turner v Rogers, 564 US ___
(June 20, 2011). “That case provides
best practices guidance to trial courts
and a cautionary note that there are
certain minimum procedural safeguards

that should be followed.”

Providing proof that the
“cupboard is bare”

ISBA members also weighed in on
their procedures in debt collection liti-
gation.

Downers Grove lawyer Dennis Bor-
dyn wrote, “When I am representing a
judgment debtor and they get the cita-
tion to discover assets, I usually contact
the creditor’s law firm and ask them if
we can provide proof that the ‘cupboard
is bare’ before the appearance date and,
if we do so, then strike the appearance.

“They save the few hundred dollars
it would take to send an attorney to the
courthouse to get the same information
and my client can put this behind them
and not worry about a body attachment.
Besides, the law firm can avoid the cost
of going through the process of a rule to
show cause and a body attachment.

“If the cupboard is not bare, we can
usually agree to a reasonable payment
plan that could avoid a bankruptcy filing.”

To read more and add your .02, navi-
gate to ISBA’s general discussion group
(www.isba.org/discussions) and look for
the discussion entitled “Madigan push-
ing to limit debt collectors’ use of arrest
warrants” dated November 22,2011. H
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Court upholds parenting order
restricting children’s exposure to
non-custodial parent’s religion

Voris v Voris, 2011 IL App (1st) 103814

An order prohibiting a non-custodial par-
ent from exposing his children to Jehovah’s
Witness beliefs until the child is 13 is valid be-
cause those beliefs were being used to alienate
the custodial parent, according to the Illinois
First District Appellate Court.

Mark and Orla Voris were married in
1995 and had three children together. On
November 12, 2009, an order for dissolution
of marriage was entered along with a parent-
ing order agreed to by the parties. The order
granted Orla custody of the children subject
to Mark’s weekly visitation rights. It also pro-
vided that Mark would refrain from exposing
the children to his Jehovah’s Witness beliefs
until each of the children was 13 years old.

In September 2010, Orla filed a post-dis-
solution petition seeking for Mark’s visita-
tion to be supervised. Orla alleged several in-
stances in which Mark violated the parenting
order, claiming his actions undermined her re-
lationship with her children and harmed their
well being. The court ordered supervised visi-
tation going forward, not because of the sub-
stance of Mark’s religious beliefs but, rather,
because he was using his religious beliefs to
alienate his children from their mother and
custodial parent.

Mark appealed, arguing that there was
insufficient proof of harm to his children,
which he claimed was required for supervised
visitation to be ordered, and that the court
should not have considered the evidence of-
fered by Orla’s psychological expert. Though
Mark failed to comply with procedural rules
relating to the content and form of his brief,
the court found that he had provided suffi-
cient materials for review and attempted to
correct the deficiencies. Therefore, the court
proceeded to address the merits of his appeal.

The court disagreed with Mark’s claim
that proof of harm was required in order for
the court’s order of supervised visitation to be
proper. It found that Mark relied upon non-
binding case law from jurisdictions outside of
Illinois. Furthermore, even if proof of harm
were required, Orla presented sufficient evi-
dence to meet that burden, showing that the
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children suffered emotionally and mentally
from Mark using his religion to alienate them
from their mother.

The court also addressed Mark’s argu-
ment that the psychologist’s report should not
have been considered because it was inconsis-
tent and unconstitutional. Finding that Mark
failed to cite to the record, did not prove that
there was an inconsistency, and that the order
did not prohibit Mark from practicing his re-
ligion, the court found Mark’s second argu-
ment to be without merit.

For the reasons above, the court upheld
the order restricting Mark from exposing his
children to his religion and ordered super-
vised visitation.

Offer of tender must include
postjudgment interest

Poliszczuk v Winkler, 2011 IL App (1st) 101847

An offer of tender that does not include
payment of accrued post-judgment interest
is not sufficient and, therefore, does not stop
the accrual of additional post-judgment inter-
est according to the Illinois First District Ap-
pellate Court.

On December 9, 2011, the court reversed
and remanded an order instructing defen-
dant Kathryn Winkler (Winkler) to pay par-
tial post-judgment interest to plaintiffs Jo-
seph and Charles Poliszczuk (Poliszczuk).
The court held that Winkler did not make
a sufficient offer of tender to Poliszczuk be-
cause she did not propose to pay post-judg-
ment interest; therefore, the offer of tender
was not effective to stop the accrual of post-
judgment interest under 735 ILCS 5/2-1303.
In 2006, Poliszczuk obtained a money judg-
ment against Winkler in a personal injury
suit. In February 2007, Winkler wrote a letter
to Poliszczuk offering to pay the money judg-
ment and related court costs. Poliszczuk did
not respond to the letter. While Poliszczuk ap-
pealed the judgment, Winkler sent two addi-
tional letters expressing her willingness to pay
the judgment and court costs; neither letter
received a response. In September 2009, Win-
kler proffered payment of the original judg-
ment and court costs, and Poliszczuk filed a
motion for post-judgment interest. The trial
court ruled that Winkler’s February 2007 let-
ter constituted a sufficient offer of tender to
Poliszczuk, which terminated the accrual of
post-judgment interest, and, therefore, defen-
dant was obligated to pay interest only for

the period prior to the letter. Poliszczuk timely
appealed.

The appellate court first clarified the ap-
propriate standard of review, finding that
while §2-1303 plainly required the addition
of 9% post-judgment interest to the original
judgment, the court retained authority to de-
termine if and when a sufficient offer of ten-
der was made. Section 2-1303 was intended
to provide the judgment debtor relief from
the general post-judgment interest rule if s/
he tenders payment or makes an offer of ten-
der. An offer of tender must be sufficient to
be effective. Alternatively, a judgment debtor
is immune from paying post-judgment inter-
est if the judgment creditor rejects its offer of
tender, assuming the offer of tender was suf-
ficient when made.

Accordingly, the central issue was whether
Winkler’s letter was a sufficient offer of
tender. After reviewing the Illinois Supreme
Court’s decision in Yassin v Certified Gro-
cers of Illinois, Inc, 133 11l 2d 458, 551 NE2d
1319 (1990) and first district precedent, the
court found that an offer of tender is suffi-
cient to terminate the accrual of post-judg-
ment interest only when it proposes to pay
all that is owed, including the money judg-
ment, court costs, and post-judgment interest.
Consequently, Winkler’s letter was not a suf-
ficient offer of tender because it did not signal
a willingness to pay post-judgment interest.
An offer of tender must be explicit; Winkler’s
persistent letters alone were not evidence that
she was prepared to pay the post-judgment
interest. Since Winkler’s offer of tender was
not legally sufficient, the issue of whether
Poliszczuk’s failure to respond to her letters
amounted to a refusal of an offer of tender
was moot. The court remanded the case to de-
termine the proper amount of interest owed.
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CLIFFORD LAW OFFICES

CONTINUING LEGAL EDUCATION PROGRAM

Clifford Law Offices, an accredited CLE provider in Illinois, is sponsoring the FREE webinar:

“ETHICAL ISSUES
= IN MEDIATION’

* Robert A. Clifford, senior partner, Clifford Law Offices, and
President of the Chicago Bar Association

* Professor Katheryn M. Dutenhaver, Director, DePaul University College of Law
Center for Dispute Resolution

* The Honorable Stuart Nudelman, retired Judge of the Cook County
Circuit Court and certified mediator with ADR Systems

Clifford Law Offices is sponsoring a free two-hour continuing legal education program on the ethics
of settlement, negotiation and mediation in the fifth annual Clifford Law Offices Continuing Legal
Education Series. The two-hour program will include an examination of various hypotheticals involving
negotiation, settlement and mediation. These can be effective ways to advocate for your client, but
when an outside person comes on the scene to help the parties come to a resolution, various ethical
issues can arise. What are some of the questions that lawyers need to look for when trying to resolve
their cases out of court? Inadvertent disclosure of confidential information, possible coercion of
parties to an agreement, unrepresented third parties, and selection of an impartial mediator and
the necessary disclosures before choosing one are some of the issues that will be discussed in an
interactive program with people in the audience as well as those attending via the Internet. Various
[linois Rules of Professional Conduct, Illinois State Bar Association advisory opinions and Model
Standards of Conduct for Mediators adopted by the American Arbitration Association, the American
Bar Association and the Association for Conflict Resolution will be discussed as the panelists explore
this area that is becoming more and more common to resolve conflicts, simple and complex.

Date: Thursday, February 16, 2012
Time: 2:30-4:30 pm CST

Place: Broadcast live via the internet from the DePaul Center, Room 8005
One East Jackson Boulevard, Chicago, IL

Registration is required to attend the free program.

In-person space is limited so please reserve your spot — first come, first served.
To register, visit www. CliffordLaw.com and click on the yellow bar entitled Clifford Law CLE Programs.

For questions, please call Clifford Law Offices at 312-899-9090 or email programs(@CliffordLaw.com.

This program has been approved for two (2.0) hours of professional responsibility credit by the Illinois
Commission on Professionalism.

CLIFFORD LAW OFFICES
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ILLINOIS LAW UPDATE REeVGITEN

legislation

New procedure for authorizing
the release of a deceased
patient’s health care records.
PA 097-0623

(Effective 11/23/11)

The Code of Civil Procedure has been
amended to introduce a new procedure for
authorizing the release of a deceased patient’s
records (735 ILCS 5/8-2001.5 new). The ex-
ecutor or administrator of the deceased per-
son’s estate, or an agent under a power of
attorney for health care, may authorize the
release of a deceased person’s health care re-
cords upon written request. In the absence
of an executor, administrator, or agent, and
where the deceased did not object to the dis-
closure of his or her records in writing, then
the following persons may submit the writ-
ten request: 1) the deceased person’s surviv-
ing spouse, or 2) in the absence of a surviving
spouse: an adult child, parent, or adult sibling
of the deceased.

The amendment also provides an “Autho-
rized Relative Certification” form for submis-
sion to health care facilities and practitioners.
The form verifies that the named person is au-
thorized to receive such records. Health care
facilities and practitioners become authorized
to release a deceased patient’s records upon
payment of the statutory fee and receipt of
a signed Authorized Relative Certification.
A person will be immune from criminal and
civil liability when he or she, in good faith, re-
lies on a copy of an Authorized Relative Certi-
fication. The immunities are the same as those
surrounding the reliance upon a power of at-
torney for health care under Illinois law. Upon
request for records of a deceased patient, an
authorized relative must provide a facility or
practitioner with a certified copy of the death
certificate in addition to the signed Autho-
rized Relative Certification.

ILLINOIS STATE BAR ASSOCIATION

ISBA Books

Guide to lllinois Statutes
of Limitations

Visit i
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A “green light” for lllinois
motorcyclists. PA 097-0627
(Effective 1/1/12)

Illinois lawmakers have amended the Il-
linois Vehicle Code to better accommodate
motorcyclists (625 ILCS 5/11-208.6 and 11-
306). Counties or municipalities with fewer
than two million inhabitants may not use an
automated traffic law enforcement system to
issue violations in instances where a motorcy-
clist enters an intersection against a red signal
indication when the red signal fails to change
to a green signal within a reasonable period
of time because of a signal malfunction or be-
cause the signal has failed to detect the arrival
of the motorcycle due to the motorcycle’s size
or weight. (625 ILCS 5/11-208.6).

In addition, motorcyclists and bicyclists
in municipalities with fewer than two mil-
lion inhabitants now have a right to proceed
through a red light in instances involving sig-
nal failure. After making a proper stop, a mo-
torcycle or bicycle rider may enter an intersec-
tion when a red light fails to change to green
within a reasonable period of time, or when
the signal fails to detect the arrival of the ve-
hicle due to its size or weight. A motorcycle
or bicycle rider must yield the right of way to
oncoming traffic facing a green light before
he or she has the right to proceed (625 ILCS
5/11-306).

The Uniform Foreign-Country
Money Judgments Act enacted.
PA 097-0140

(Effective 1/1/12)

Illinois lawmakers have enacted the Uni-
form Foreign-Country Money Judgments
Recognition Act. (735 ILCS 5/12-661 - 672
new) The act applies to foreign-country judg-
ments that grant or deny recovery of money
and are “final, conclusive, and enforceable”
under the law of the foreign country. How-
ever, the act does not apply to judgments for
taxes, fines or other penalties, or domestic
relations related judgments. The party that
seeks recognition of a foreign-country judg-
ment has the burden to establish that this act
applies to the judgment.

Illinois courts must recognize all foreign-
country judgments that are subject to this act,
unless an exception applies. An Illinois court
may not recognize a foreign-country judg-
ment if: 1) the judgment was rendered under
a judicial system that does not offer impartial
tribunals or does not comply with due process
of law; 2) the foreign court lacked personal
jurisdiction over the defendant; or 3) the for-
eign court lacked subject matter jurisdiction.

An Illinois court may choose not to rec-
ognize a foreign-country judgment if: 1) the
defendant did not receive notice in sufficient
time for a defense; 2) fraud was involved in
the judgment so as to deprive the losing party
of sufficient opportunity to present its case; 3)
the judgment or the cause of action is repug-
nant to public policy; 4) the judgment con-

flicts with another final judgment; 5) the for-
eign proceeding did not follow an agreement
between the parties to use another proceeding
to determine the dispute; 6) the foreign court
was a seriously inconvenient forum and juris-
diction was based only on personal service; 7)
circumstances under which the judgment was
granted raises substantial doubt about the in-
tegrity of the foreign court; or 8) the proceed-
ing did not comply with due process of law.
The party opposing recognition of a judgment
has the burden to establish the ground for
non-recognition.

A court may not refuse recognition of a
foreign-country judgment for lack of personal
jurisdiction if the defendant: 1) was served
personally in the foreign country; 2) volun-
tarily appeared in court for reasons other than
protecting seized property or property threat-
ened with seizure or challenging personal ju-
risdiction; 3) had already agreed to submit to
the jurisdiction of the court with respect to
the subject matter of the proceeding; 4) was
living in the foreign country at the time of the
proceeding; 5) is a business organization that
had its principle place of business in, or orga-
nized under the laws of, the foreign country;
6) has a business office in the foreign coun-
try and the cause of action of the proceed-
ing arose out of business done through that
office; or 7) the cause of action arose out of
the defendant operating a motor vehicle or
airplane in the foreign country. The list above
is not exclusive, and Illinois courts may rec-
ognize other bases for personal jurisdiction.

A party seeking recognition of a foreign-
country judgment as an original matter must
file an action seeking recognition. In the case
of a pending action, a party may file a coun-
terclaim, cross-claim, or affirmative defense.

A foreign-country judgment that is rec-
ognized under this act is conclusive and is
enforceable just as a judgment rendered in
Illinois. An Illinois court may stay proceed-
ings related to a foreign-country judgment if
a party establishes that an appeal is pending
or will be taken in the foreign country. The
statute of limitations for seeking recognition
of a foreign-country judgment is the earlier of
15 years from the effective date of the foreign
judgment or the time period during which the
foreign judgment is effective in the foreign
country. This act does not prevent recogni-
tion of foreign-country judgments not cov-
ered by this act.

administrative
agencies

Changes in the tourism attraction
signing program

Department of Transportation

The Illinois Department of Transportation
recently amended the provisions of the Tour-
ism Attraction Signing Program. 92 Ill Adm
Code 543. Although the regulations should
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be consulted in their entirety to see all the
changes, this article will highlight the most
important revisions. The amendments went
into effect on October 26, 2011.

First, the amended rules now allow for
a second tourism attraction panel for each
direction in advance of an interchange. 92
Il Adm Code 543.300. Previously, only one
tourism attraction panel was allowed but
now a second will be allowed to accommo-
date “additional tourism attraction sign space
beyond the maximum space allowed on an
existing tourism attraction panel.” Id. Tour-
ism attraction panels and tourism attraction
signs may be installed under the standards of
Chapter 2] of the Manual on Uniform Traf-
fic Control Devices, which is published by
the United States Department of Transporta-
tion’s Federal Highway Administration. 92
Il Adm Code 543.300. The department will
“take into consideration the number of other
services available at the interchange, the inter-
ests expressed by those qualified businesses,
and the anticipated future development of the
area” when considering a request for a second
tourism attraction panel. Id.

There are also some changes with regard
to tourism attraction panel placement and
logo requirements. First, “[e]ach tourism at-
traction panel along the freeway will also be
installed at least 500 feet from the preced-
ing entrance ramp stub.” 92 Il Adm Code
543.300(b)(1). Additionally, “[a]ny tourism
attraction that has its logo displayed on a
freeway panel will not be required to display
its logo on an exit ramp panel at a double-exit
interchange.” 92 Ill Adm Code 543.300(d).
Tourism attractions that have their logos dis-
played on a freeway panel at a double-exit in-
terchange that is reconstructed to a single-exit
interchange must have their logo displayed on
ramp panels in accordance with the relevant
rules. 92 Ill Adm Code 543.300(c)-(d).

There are also some new categories of at-
tractions that may be considered for tourism
attraction signs: agri-tourism sites, defined as
“an established area where consumers can
interact with Illinois agricultural products
for the purpose of tours, education or other
rural recreational experiences” or to pur-
chase produce directly from the producer;
breweries; marinas; and unique attractions,
which are “areas of special interest that have
a minimal annual attendance of 5,000” such
as ATV parks, comedy clubs, disc golf, rock
climbing, and sport shooting clubs. 92 Tl
Adm Code 543.400. Additionally, the rules
create a new category of “ineligible attrac-
tions,” which are “attractions not normally
associated with tourism” such as furniture
and clothing stores, automotive dealerships,
garages, movie theaters, department stores,
schools, and houses of worship. Id.

Finally the amendments change the rule
governing what happens when an attraction
sign is “so deteriorated, damaged or vandal-
ized that it needs replacement.” 92 1ll Adm
Code 543.700. The department “reserves
the right to make the final determination of

whether an attraction sign needs to be re-
placed” and will now “notify the attraction
to resubmit a logo design within 30 days after
notification.” Id. The rest of the section de-
scribes the time frame, fees, and penalties in-
volved with replacing these signs. Id.

Implementation of new
procedures for the Internet
Voters’ Guide

State Board of Elections

The State Board of Elections established
new procedures to be used by the board to
publish the Internet Voters Guide as provided
by Article 12A of the Election Code [10 ILCS
5/12A]. 26 1l Adm Code 207. The most sig-
nificant additions will be discussed in this ar-
ticle, but the entire section should be consulted
to see all of the current rules. The amended
rules became effective on November 15,2011.

The board shall publish an internet vot-
ers’ guide. 26 Ill Adm Code 207.180(a). This
guide will include candidate statements in
which candidates can include information
that might be of interest to voters, such as
photographs of themselves, resume informa-
tion, voting history, or other information of
interest to voters. Id. This guide shall be pub-
lished no later than the 45th day before a gen-
eral election in which a statewide candidate
appears on the ballot. Id.

The board shall issue a notification that
an internet voters’ guide will be published
“to all candidates who have been certified
by the State Board of Elections to appear on
the general election ballot.” 26 Il Adm Code
207.180(b). The board shall issue the notifi-

cation by “telephone, electronic mail, facsim-
ile machine, and/or United States Postal Ser-
vice.” 26 Ill Adm Code 207.180(c). Please see
the 2012 Candidate’s Guide on the board’s
website, www.elections.il.gov, for further in-
formation regarding the certification process.

Once a candidate has been certified by the
board, the board “will issue the notification
not later than five business days after certifi-
cation.” 26 Ill Adm Code 207.180(d). How-
ever, candidates must meet a deadline pro-
vided in the new rules. No statements or pho-
tographs will be accepted for inclusion in the
voters’ guide after 5:00 p.m. on the 50th day
before the general election. 26 1ll Adm Code
207.180(e).

The new procedures also provide an op-
portunity for notification of a new candidate.
In the event “that an amended certification
has been issued by the board adding a candi-
date’s name to the ballot and the new certifi-
cation is issued no later than 55 days prior to
the general election, the five business day no-
tice shall be provided to the new candidate as
well.” 26 Ill Adm Code 207.180(d).

Finally, the new procedures provide that
candidates will be notified of the removal
of their name within five days regardless of
when the removal occurs in relation to the
general election. Specifically, if a previously
notified candidate “has been removed from
the ballot pursuant to an amended certifica-
tion, that candidate will be notified, within
five business days after the issuance of the
amended certification, regardless of when the
amended certification was issued, that his or
her name will not be included in the guide.”
Id. =
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Beyond the Billable Hour

More and more clients — and lawyers for that matter —
are looking for value-based alternatives to the billable hour.
The good news? They can be a win-win for attorney and client.

s all Illinois lawyers since
Abraham Lincoln have
recognized, their time
(and advice) is their stock

in trade. And lawyers frequently refer

to Lincoln’s famous quotation as a

rationale for billing their clients by

the hour.

But Ungaretti and Harris partners Michael

Philippi and Ethan Trull note that the billable
hour was not customary in Lincoln’s day. Be-

By Helen W. Gunnarsson

fore 1958, in the usual course of events, “The
client would come to the lawyer and say,
‘T have a problem that I need you to solve.
What is it going to cost?’ At the end of the
day, they had a negotiated fee for the mat-
ter,” says Trull.

That’s how lawyers from all cultures had
always charged, adds Philippi. “Since ancient
Roman times, in medieval times, in the colonies
and early America, lawyers typically charged
by the case or capped their fees, according to
standard historical reports.”

But in 1958, Philippi says, bar leaders rec-
ognized that lawyers could and should sell a
product. That product was the billable hour.

Helen W. Gunnarsson is an associate counsel at the American Bar Association’s Center for Pro-
fessional Responsibility in Chicago. As the IB]’s first contributing writer, she wrote the LawPulse
feature since its inception in 2001 and most of the cover stories from 2004 through this issue in
2012. She can be reached at Helen.Gunnarsson@americanbar.org.
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Misaligned incentives

The idea of the billable hour caught
on, and by now is accepted as the stan-
dard for lawyer billing in most types of
private practices. How much time will
a matter require to bring it to a conclu-
sion? How much time for investigation,
how much time for researching the law,
how much time for drafting pleadings
or transactional documents, how much
time for negotiating the deal or trying
the case? Answering these questions in
terms of the billable hour provides a con-
venient framework for lawyers to advise
their clients whether and how to pro-
ceed and an equally convenient way to
charge them.

But billing clients by the hour has
built-in problems. As Philippi points out,
the more hours lawyers bill, the more
money they make, without regard to the
quality of their work, their efficiency, or
the result. For some, he says, “that can
lead to a tug-of-war with the client. The
incentives aren’t correctly aligned.”

In the 1950s and through the 1970s,
the lawyers say, that misalignment
seemed unlikely to cause many problems.
Back then, lawyers billed around 1,300
hours per year at modest rates, Philippi
says. “Nobody dreamed that a number
of national law firms in the AmLaw 100
would be billing 2,000 hours plus per
year at in excess of $1,000 per hour — or
even $500 per hour.”

Being an “ingenious bunch,” as
Philippi puts it, “lawyers found more
ways to work and sell hours.” Law firms
began expanding to unforeseen size and
scope, and partners started expecting
higher and higher profits.

But, as Trull points out, “To increase
your numbers, you need more and more
people at the bottom.” Those would be
the associates, recently out of law school.
With the expansion of discovery, says
Philippi, “Associates are expected to bill
well over 2,000 hours a year. Thirteen
hundred hour associates don’t last too
long in big firms.”

Now, some view lawyers as charging
whatever hourly rate they think they can
get away with and performing whatever
tasks they think they can justify. Press
reports of lawyers in bankruptcy work-
outs charging in excess of $900 per hour
haven’t helped. Comments one govern-
ment lawyer: “No wonder their clients
are in bankruptcy.”

In the 21st Century, the world has
changed again. “In-house corporate

counsel are a very savvy lot,” Philippi
says. They’re saying, ‘Enough-this is ri-
diculous’” They’re increasingly unwill-
ing to pay associates $250 an hour to go
through tons and tons of work that may
not be necessary. They’re asking, and
should be asking, “Why are you taking
that discovery? How can I pay you so as
to align your interest with my interest?’”
And they’re reviewing every task on their
outside lawyers’ bills, questioning every
tenth of an hour, and often disapprov-
ing payment.

A 12-year in-house veteran of over-
seeing litigation in a Fortune 500 com-
pany, Trull says, “There’s a lot of frus-
tration on the part of in-house counsel
about the inability to predict cost to their
client, and about outside

law firm.”

For single-plaintiff employment cases,
Philippi suggests that a company might
figure out how many such claims it re-
ceives, on average, in the course of a year.
Large companies might further break
down the matters into type: sexual ha-
rassment, Americans with Disabilities
Act, race, and so on. The company can
also determine its average annual cost
for that litigation. “With that informa-
tion, you can come up with a number
for a flat fee per case in exchange for the
company’s giving you the entire portfolio
of those cases to handle.”

Trull explains what the risk is to the
lawyer and how such an arrangement
aligns the incentives of lawyer and client.

counsel’s ability to estimate
risk. In-house counsel are
hungry for a change. They
want to be able to pre-
dict cost and evaluate risk,
early, often, and accurately.
The outside law firm who
can do that, gets an edge”
in getting corporate busi-
ness.

Law firms are respond-

The whole notion of efficiency is
something the defense lawyer is
borrowing from what the plaintiffs’
bar has been doing for years.

ing to the pushback from

their clients by develop-

ing new billing models, often known as
“value-based billing” or “alternative fee
arrangements.” Philippi explains the con-
cept in terms of two components: align-
ing incentives for lawyer and client and
creating incentives for law firms to re-
duce costs and achieve solutions. Put an-
other way, in an alternative fee arrange-
ment, the lawyer takes on some of the
risk of a less than ideal result for the cli-
ent and rewards are for value, not neces-
sarily for hours logged.

Lower costs, not lower profits

Alternative fee arrangements may be
as simple as the flat fee or the contingent
fee. Trull says he’s partial to flat fees be-
cause, counterintuitively, “you can still
be creative and flexible. You can have a
flat fee for a phase of a case, for an en-
tire case, or for a portfolio of recurring
cases.”

As an example, he suggests consider-
ing clients who are involved in, say, as-
bestos litigation. “You might charge one
of those clients a flat fee to handle all of
its asbestos cases. Imagine the certainty
and the efficiency of that arrangement
from the perspective of both client and

“If I take a matter on for $50,000, I have
to monitor it effectively so as not to lose
my shirt on it. I have to evaluate the case
early on to identify the key issues and
what we have to do. I have to sit down
with the client and ask ‘What would
you consider a successful outcome?’ The
client should be concerned with how
much the whole episode is going to cost,
whether that cost is paid out to the law-
yers, the court reporter, or the opponent.
The client’s goal should be to make this
bad situation go away for fewer dollars
rather than more dollars. If the attorney
has an incentive to help the client with
that goal, the cases tend to go away more
quickly, not always for less money, but
overall for fewer transactional costs.”

Taking on that sort of risk isn’t some-
thing that comes naturally to defense
lawyers of his generation. But the con-
cept, Philippi says, is the same as the
risk with which the plaintiffs® bar is inti-
mately familiar.

“Most good plaintiffs’ lawyers do
not do unnecessary things. They take a
two-hour deposition, they’re out, they’re
done. Most defense lawyers take two-
day depositions. Do the details of the

VOL. 100 | FEBRUARY 2012 | ILLINOIS BAR JOURNAL | 81




BILLABLE HOUR | Continued

deponent’s first job out of high school
really matter to the case? The whole no-
tion of efficiency is something the de-
fense lawyer is borrowing from what the
plaintiffs’ bar has been doing for years.
And they make a ton of money. Ask [a
prominent Chicago plaintiffs’ attorney]
whether he’s made any money on alter-
native fee structures.”

Indeed, both attorneys are quick to
note that alternative billing arrange-
ments are not designed to lower the prof-
itability of lawyers’ work. Says Philippi,

more complex than plain flat or contin-
gent fees, depending on the nature of the
matter or portfolio of matters and the cli-
ent’s needs. The billable hour may even
be a component of an alternative fee
structure. To illustrate, Trull says his firm
sometimes uses different billing struc-

tures for different phases of litigation.
“In larger, more complex cases we
may work with our clients early and
often during the first 60 or 90 days to
figure out what the dispute is about and
what the parties’ expectations are. We
might bill at a greatly re-

Value-based billing discourages
inefficiency and aligns the interests
of attorney and client.

duced rate for that phase.”

Going forward, the firm
might agree to cap their
hourly fee, bill at a lower
rate, or agree to a reason-
ably modest flat fee until
the end of the litigation.
“But we keep track of our
time, as any lawyer would,

“I'm talking about lowering cost, not
profit. If a law firm can have a higher
level of profitability at a lower cost struc-
ture, that’s a win-win” for lawyer and cli-
ent alike.

Aligning the interests of lawyer
and client

Alternative fee structures can be far

so we know what we’re
spending. We refer to that
as our virtual bank. At the end of the liti-
gation, we look at that and talk to the
client about what we’d agreed up front.
Depending on the outcome, we get paid
either all of the bank, some of the bank,
or, if there’s an exceptionally good out-
come, a multiple of the bank.” Or, if the
outcome is poor, “we might get paid
none of it.”

More about alternative billing

arrangements.

hour.com/.

* Boston lawyer, writer, and consultant Jay Shepherd provides a memorable
“Coffee Parable” to illustrate the problems with billing by the hour at http://www.
clientrevolution.com/2009/0 | /a-coffee-parable.html.

* ‘Billable Hour’ Under Attack: In Recession, Companies Push Law Firms for Flat-Fee
Contracts, by Nathan Koppel and Ashby Jones, appeared in the August 24,2009,
issue of The Wall Street Journal and is available at http://www.carrollpc.com/
resources/corpgen-news/wsj-billable-hour-under-attack/.

* Aon Corporation’s Mark Herrmann,Vice-President and Chief Counsel —
Litigation, writes a column for the Above The Law blog. His December 15,201 I,
post, Inside Straight: Inflating Your Own Outside Legal Spend, addresses alternative fee

* Canadian lawyer Jordan Furlong’s post, The Best Pricing Advice Ever, is available
at http://www.attorneyatwork.com/the-best-pricing-advice-ever/.

* Oklahoma lawyer |im Calloway, director of the Oklahoma Bar Association’s
Management Assistance Program, posts on alternative billing on his blog at http://
jimcalloway.typepad.com/lawpracticetips/alternative_billing/.

* Matt Homann, a lawyer formerly based in lllinois, dedicates his blog,*“The
[non]billable hour,” to making law practice more effective: http://www.nonbillable
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For lawyers, sharing some of the
risk of litigation with their clients puts
them back squarely in their clients’ cor-
ners, Trull says. “If the case turns out to
be a disaster and the client is unhappy,
the law firm is also unhappy, because it
gets paid nothing. But if the outcome is
so good that it is unexpected, the client
may pay an additional fee with a smile
on its face because it got exactly what it
wanted, if not more.”

Trull provides an example from his
own practice. “I've litigated two cases
in the past couple of years where my cli-
ent was the defendant and the claims
were very, very substantial. We not only
achieved a zero liability result but got the
plaintiffs to pay money to our clients.”

Under the fee agreement, the clients
had to pay Trull and his firm a bonus.
“Were they unhappy? No! They were
thrilled. They achieved a knock-it-out-
of-the-park result. In one of those cases,
our client actually recovered millions of
dollars in fees that it had already paid.”

Such arrangements, Philippi warns,
make a very clear, written fee agreement
absolutely essential. He further cautions
that, though they frequently masquer-
ade as alternative fee structures, nei-
ther blended rates nor discounted rates
qualify.

“Think about it: lawyers who offer
a crazy low blended or discounted rate,
are still billing hourly, and their incentive
is still to bill as many hours as they pos-
sibly can. It doesn’t really matter what
the hourly rates are if the monthly bill is
$100,000 either way. A lot of clients get
confused and think that those arrange-
ments are value-based billing, but those
systems encourage inefficiency and don’t
save clients money.”

Trull sums up: “Value-based billing
discourages inefficiency and aligns the
interests of attorney and client. If what’s
being proposed doesn’t do those two
things, it isn’t value-based billing.”

Be flexible, willing to take risk

Jason Maxwell, vice president and as-
sociate general counsel for litigation at a
Fortune 25 company, says he’s pleased to
count Philippi and Trull among his sta-
ble of outside counsel. Confirming their
explanation of alternative fee arrange-
ments, Maxwell also emphasizes that the
right alternative fee structure for a mat-
ter needs to fit the best interests of both

(Continued on page 112)
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Ethics Puzzlers:

Facebook, Fees, and More
a(ite “j By Peter L. Rotskoff

+ 3 and Melinda J. Bentley

Can your firm'’s secretary notarize blank documents for completion later?
What if opposing counsel wins a continuance to go to a funeral but
takes an island vacation instead (and posts photos on Facebook)?
Ethics authorities explore these and other hypotheticals.

an your firm’s secretary notarize blank documents for The following Q&A explores these

completion later? If you think a witness might lie can you and other questions.

(must you) allow her to testify? Can you tell your paralegal  Secretary Simple: Notarizing

T . . . blank documents
to “friend” a witness on Facebook to get information from
Q. You work in a mid-sized firm and

you share a secretary, Sally Simple, with
but takes an island vacation instead? Can you list clients on your firm’s  your supervisor, Ina Inyourface. One day,
Sally tells you “in confidence” that when-
ever Ina receives written interrogatories
that fees are nonrefundable? in a case, she tells Sally to notarize the

him? What if opposing counsel wins a continuance to go to a funeral

website without their consent? Can you specify in your fee agreement

Peter L. Rotskoff, chief of litigation for the Illinois Attorney Registration and Disciplinary Commission, prepared the
hypotheticals. Melinda ]. Bentley, ISBA first assistant counsel and assistant director of legislative affairs, drafted the answers. The
ARDC makes no statement as to the accuracy of the answers. As always, readers are encouraged to review other applicable Rules
of Professional Conduct and their comments, as well as any applicable case law or disciplinary decisions.
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document in blank and Ina later signs the client’s name to the
document as a “convenience” to the client. You are troubled
by this, so you speak with James Jeppers, the firm’s managing
partner. Jeppers said he will look into the matter.

A few weeks later, you learn from Sally that Ina hasn’t
stopped. You reiterate your complaint to Jeppers, who again
assures you that he will have a talk with Ina but tells you this
is something that doesn’t concern you. What do you do?

A. If what Sally has told you is true, you should likely be
troubled by the conduct of both Ina and Jeppers. Ina’s conduct
may be fraudulent by signing the name of her client to a docu-
ment, thereby creating a possible violation of Rule of Profes-
sional Conduct (RPC) 8.4(c). Ina should not instruct Sally, her
secretary, to notarize a blank document, not only because of
the possible fraud, but also because she is asking Sally to en-
gage in conduct that Ina could not do as a lawyer, a possible
violation of RPC 5.3(c). Additionally, Ina may be asking Sally
to engage in conduct that violates the Illinois Notary Public
Act, 5 ILCS 312/6-104(c).

As a subordinate lawyer, RPC 5.2 outlines standards for
your own conduct and provides that you are responsible for
your own duties under the Rules. Unless you are confronted
with a question of professional duty, you cannot rely upon the
direction of your supervisors to satisfy those professional ob-
ligations for you. Comment [1] to RPC 5.2 notes that if you
have knowledge of misconduct, you may be liable under the
Rules, so you have to think for yourself and act accordingly.

The conduct of Jeppers also may constitute an ethics vio-
lation under RPC 5.1, which outlines the responsibilities of
partners, managers, and supervisory lawyers. Lawyers in these
positions of authority within law firms are required under
paragraph (a) to ensure that the firm and the lawyers in the
firm conform their conduct to the Rules of Professional Con-
duct. Additionally, Jeppers may be liable for Ina’s conduct
under paragraph (c) if he has knowledge of the conduct and
fails to take action to avoid it.

If Ina’s conduct is in fact fraudulent, you may also have a
duty to report it to the Attorney Registration and Disciplinary
Commission (ARDC). (See RPC 8.3(a) and its Comments [1]
& [3]; RPC 8.4(c); In re Himmel, 125 11l 2d 531, 533 NE2d
790 (1988); and Skolnick v Altheimer & Gray, 191 111 2d 214,
730 NE2d 4 (2000).

The lying witness

Q. Your client wants you to call a witness on her behalf. Al-
though you believe the witnesses’ testimony would be helpful
to your case, you think he may testify falsely. What do you do?
Does it matter whether the case is civil or criminal?

You decide to put the witness on. Later in the trial, you
discover a document that proves that the witness did testify
falsely. What, if anything, must you do?

A. This is always a delicate situation for a lawyer to navi-
gate: the potential for false witness testimony. RPC 3.3, deal-
ing with candor toward the tribunal, provides in paragraph
(a)(1) that you, as a lawyer, shall not knowingly make a false
statement of fact or law to a tribunal.

“Knowledge” is a defined term under RPC 1.0(f) to mean
actual knowledge. It provides that knowledge may be inferred
under the circumstances. So, under RPC 3.3, unless you have
actual knowledge that the witness will testify falsely, you

probably need to go ahead and have the witness testify, espe-
cially if it is a criminal case where the accused has a right to
call witnesses to testify on her behalf. (See also RPC 3.3 Com-
ment [8]).

If you learn that the witness has provided false testimony,
RPC 3.3 (a)(3) requires you to take reasonable remedial mea-
sures. These measures should include seeking the cooperation
of the witness in correcting the false testimony, and, if neces-
sary, disclosure to the tribunal.

You would probably not be permitted
to friend a witness on Facebook to
see if she might be lying, or direct
your employees to do so, without

running afoul of the Rules.

Friending the enemy

Q. You represent the defendant in a civil matter. An impor-
tant witness gives a deposition and you believe she might be
lying. You want one of your employees to go on Facebook and
“friend” the witness to try to discover impeaching informa-
tion. You instruct the employee to do so but not disclose that
he works for you or is trying to get information related to the
lawsuit. Can you do this?

A. Under RPC 5.3 (c), you, as a lawyer, are responsible for
the conduct of nonlawyer assistants that would be a violation
of the RPCs if you engaged in the conduct. RPC 4.3 provides
that you cannot state or imply that you are disinterested in a
matter where you are dealing with an unrepresented person,
and RPC 4.1 requires you to be truthful in your statements
to others.

You would most likely not be permitted to contact the
witness on Facebook by “friending” her because it would be
done to try to see if she might be lying, so you are not disin-
terested, and failure to disclose the purpose of the “friending”
may demonstrate a lack of truthfulness. Based on 5.3(c), your
employee would also probably not be able to “friend” the wit-
ness without making you run afoul of the Rules.

Also, under RPC 8.4(c), you are prohibited from engaging
in conduct that involves dishonesty, fraud, deceit or misrepre-
sentation. It is not clear from the facts if the proposed conduct
would rise to this level, but you should be mindful of this pro-
vision and conduct yourself accordingly.

While Illinois does not have any decisions or ethics advi-
sory opinions on this emerging issue of lawyer ethics relating
to social media, two jurisdictions do.

The New York State Bar Association Committee on Profes-
sional Ethics, Opinion 843, indicates that a lawyer may ethi-
cally view and access online profiles of a party other than the
lawyer’s client in litigation so long as information is available
publicly, much like a public website, and no “friend” or other
request has to be made.
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The Philadelphia Bar Association’s
Professional Guidance Committee, Opin-
ion 2009-02, discussed a question that
involved a lawyer asking a third person
whose name the opposing party’s witness
would not recognize to “friend” a witness
to gain potentially adverse information.
That committee indicated that the con-
duct would be impermissible based on
Pennsylvania Rules of Professional Con-
duct 5.3, 4.1, and 8.4(c).

or former clients on your website with-
out their consent. RPC 1.6 provides that
you shall not reveal information relating
to the representation of a client unless
the client gives informed consent. This
includes the fact that the client is being
represented by a lawyer.

On the issue of protecting client iden-
tity, Comment [4] indicates that you may
only use hypotheticals to discuss issues
related to the representation so long as
there is no reasonable like-
lihood that the identity of

You cannot list the names
of clients or former clients
on your website without

their consent.

the client or situation may
be able to be ascertained,
thereby highlighting the im-
portance of keeping confi-
dential the identity of your
clients. Comment [18] pro-
vides that the duty of con-
fidentiality applies after the
termination of the client-
lawyer relationship, so you

The funereal phony

Q. The plaintiff’s attorney requests a
continuance of his client’s trial due to a
death in the family. You agree to the re-
quest and it is granted. You later check
the attorney’s Facebook page. Although
there was a funeral, you see that the at-
torney did not attend and instead took
an island vacation. His Facebook page
shows posts about his drinking mojitos
and riding motorbikes. What, if any-
thing, do you do?

A. You certainly have cause in this
situation to question whether the plain-
tiff’s attorney has engaged in miscon-
duct under RPC 3.3 by misrepresenting
to the court that the reason for the re-
quest for a continuance was a vacation,
not a funeral. You may want to confront
him about his misrepresentation, raise it
with the judge, or report possible mis-
conduct to the ARDC under RPC 8.4(c),
especially if this is not the first time the
plaintiff’s counsel has misrepresented his
whereabouts in order to gain a continu-
ance.

Listing clients on your website
without their consent

Q. Your firm’s marketing consultant
wants to list representative clients on
the firm’s website. Can you do so with-
out client consent? What about former
clients?

A. You cannot list the names of clients
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would have to get the per-

mission of the former cli-
ents to list them on your firm’s website.
(See also ISBA Ethics Advisory Opinions
97-01 and 93-04.)

Driving too hard a bargain:
misrepresenting value

Q. You represent the seller of used
medical testing devices in negotiations
with counsel for the buyer. Your client
has obtained an appraisal of the devices
valuing them at $1 million. You tell op-
posing counsel during the negotiations
that your client has had the devices ap-
praised and wants $2 million for them.
Can you?

A. RPC 4.1 prohibits a lawyer from
making a false statement of material
fact to a third person. Comment [2] pro-
vides that estimates of price or value are
typically not facts. There is a possible
misleading element to the negotiation
on your part as seller’s counsel by stat-
ing that the devices were appraised and
the client wants $2 million for them.
This statement could lead the opposing
party to think the devices appraised at
$2 million.

The other way of looking at this sce-
nario is that your client had the devices
appraised, and your client’s price is sim-
ply $2 million. Depending on how you
look at this, and in the absences of addi-
tional facts, RPC 4.1 dealing with truth-
fulness in statements to others may be
implicated.

Would it be different if you told op-

posing counsel that you have an ap-
praisal for $2 million, but don’t rely on
our appraisal, get your own?

In this scenario, there is clearly a mis-
representation on your part as seller’s
counsel, stating that the appraisal was
for $2 million instead of $1 million. A
misrepresentation like this under RPC
4.1 may require a lawyer who knows
of your misconduct to report it to the
ARDC pursuant to RPC 8.4(c), as it
probably rises to the level of fraud, de-
ceit, or misrepresentation.

Fee not-so-simple 1:
“nonrefundable” fees

Q. You are a criminal defense attor-
ney in private practice. After attending a
continuing legal education seminar, you
decide that you should have written fee
agreements with all clients. In a high-
lighted and prominent paragraph in the
written fee contract you draft, you insert
the following language: “Client expressly
agrees that the fee paid is non-refundable
and that no refunds will be given for any
reason.” The written fee agreement also
contains the following language: “All ex-
penses will be paid by the client at a rate
to be determined by the law firm.” Is the
contract valid?

A. It depends. As to the first question,
RPC 1.5(a) prohibits you, as a lawyer,
from making agreements for fees that are
unreasonable and provides eight factors
for determining what a reasonable fee
may be. If the fee is reasonable for the
work performed, there will be no need
for refund, and a “non-refundable agree-
ment” may be proper. If the fee is not
reasonable, contract language providing
that the fee is “non-refundable” is likely
unenforceable and a refund may be re-
quired by the Rules. (See also ISBA Eth-
ics Advisory Opinion 722.)

As to the second question about ex-
penses being determined by the law firm,
again, RPC 1.5(a) provides that you may
not charge an unreasonable amount for
expenses. If the expenses are reasonable,
they will be upheld. Comment [1] notes
that this will be based on an agreement
with the client in advance, or the actual
cost incurred by the lawyer.

Fee not-so-simple 2: security,
advance payment retainers

Q. You agree to represent Cindy Cli-
ent in pursuing a breach of contract ac-
tion against Donald Defendant. Cindy



pays you a $50,000 fee. There is no
written fee agreement. Do you put the
$50,000 fee in a client trust account?

A. Yes, the $50,000 should be put in
a client trust account. Comment [3B] to
RPC 1.15 provides that where the intent
of the parties is not evident, as in this sce-
nario, the agreement is construed as a se-
curity retainer. Security retainers are pay-
ments for future services and expenses
and have to be deposited into a client
trust account until applied for services
rendered and expenses incurred. Unap-
plied funds are returned to the client.
(See also RPC 1.15 (c) and Dowling v
Chicago Options Associates, Inc, 226 1l1
2d 277, 875 NE2d 1012 (2007)).

Assume that when Cindy pays the
$50,000 fee, she tells you that there
are a number of outstanding judgments
against her and she is worried that judg-
ment creditors may attempt to make
claims on the $50,000. What are Cindy’s
options?

Cindy may want to opt for an ad-
vance payment retainer with you. Under
Dowling and RPC 1.15(c), an advance
payment retainer may be used for a
special purpose that cannot be accom-
plished by a security retainer so long as
the provisions of the Rule are followed.
Comment [3c| notes that advance pay-
ment retainers are fees immediately
owned by the lawyer for the commit-
ment to provide future legal services. As
the fees are owned by the lawyer, they
are deposited into the lawyer’s business
account where they are protected from
Cindy’s creditors.

Comment [3c] cautions that ad-
vance payment retainers should be used
sparingly, and a number of specific re-
quirements must be satisfied to estab-
lish a proper advance payment retainer.
Any portion of the advance payment
retainer that is not earned must be re-
turned to the client. By using an ad-
vance payment retainer, Cindy could
pay for her legal fees up front before
the judgment creditors are able to make
claims on the fees.

Holding client funds,
disputed or otherwise

Q. You represent Carol Client in a
personal injury action against Daryl De-
fendant. During the pendency of the
case, Dr. Oscar Orthopod and Hilltop
Hospital filed liens with Defendant’s in-
surer, Friendly Insurance, and with you

for medical services provided to Carol
Client related to the accident. The par-
ties have agreed to settle for $100,000.
When you receive the settlement draft,
may you sign for Carol Client or the
lienholders, Oscar Orthopod or Hilltop
Hospital?

A. You should not sign the name of
your client or any of the lienholders
without the client’s specific authority.

Q. Should you deposit the settlement
draft in an IOLTA account?

A. An IOLTA account may not be
the best choice for disputed funds. RPC
1.15(f) & (g) outlines factors in deter-
mining which type of account is best
for you to hold the funds of a client
or third person depending on the situ-
ation. As outlined in the ARDC Client
Trust Account Handbook, July 2011
edition (https://www.iardc.org/toc_main.
html), Section IV(A) notes that IOLTA
accounts are best suited to nominal or
short-term funds. It indicates that a sepa-
rate trust account for the client or matter
may be more appropriate for larger sums
of money that will be held for a long pe-
riod of time. Since there is an on-going
dispute over these funds, and it is a large
sum, you may want to look to a sepa-
rate trust account for this issue. Note
that RPC 1.15 was amended effective
September 1, 2010, to require all client
or third person funds be held in interest

or dividend bearing accounts at an eligi-
ble financial institution. See RPC 1.15(a)
and the ARDC’s website at https:/www.
iardc.org/NewRule%201.15.html.

Q. How long do you need to keep re-
cords related to client trust funds and ac-
counting?

A. RPC 1.15 (a) and Supreme Court
Rule 769 provide that records of ac-
counts must be preserved for a period of
seven years after the termination of the
representation of the client. Note that
RPC 1.15(a)(1-8) provides for the types
of records that lawyers must maintain
relating to client trust accounts.

Q. Before you receive the settlement
check, Friendly Insurance calls to tell you
that an additional lienholder, Chris Chi-
ropractor, also has a lien, and Friendly
requests that you pay Chris. Can you?
You call Carol who says Chris “didn’t do
anything” for her and she directs you not
to pay Chris. What do you do?

A. RPC 1.15(e) provides that if you
are in possession of property in which
two or more persons claim an interest,
the property must be kept separate until
the dispute can be resolved. (See Also
ISBA Ethics Advisory Opinions 93-03
and 01-04; RPC 1.15 Comment [4].) As
for Carol’s direction not to pay Chris, if
you have knowledge of Chris’ lien you
should put the funds in a separate place
until the dispute can be resolved. B
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By Alexandra Lee Newman
and Yelena Shagall

. Sl The “Cat's Paw” Theory
B  in lllinois after Staub

Alexandra Lee Newman (].D., Northwestern University School of Law, 2010; B.A.,
Yale University, 2005) and Yelena Shagall (].D., Harvard Law School, 2010; B.A.,
University of Illinois at Chicago, 2006) are staff law clerks for the United States
Court of Appeals for the seventh circuit in Chicago. The views expressed in this
article are the authors’ alone, and should not be construed as directly or indirectly
reflecting or revealing the opinions of any judge on the court.
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expanded the “cat’s paw” theory, which holds that an unbiased decisionmaker can
nonetheless be liable for employment discrimination if he or she is impermissibly
influenced by a biased non-decisionmaker. The authors examine the new

In its 2011 Staub v Proctor Hospital decision, the United States Supreme Court

pro-plaintiff reach of the theory and offers tips for counsel on either side.

n its March 2011 decision Staub v Proctor Hospital,' the

United States Supreme Court extended the reach of “cat’s paw”

liability in an employment discrimination case brought under the

Uniformed Services Employment and Reemployment Rights Act

of 1994 (USERRA).2

Reversing the court of appeals for
the seventh circuit,’ the Supreme Court
held that a supervisor’s antimilitary bias
against an employee may form the basis
of employer liability under the USERRA
for a discriminatory employment deci-
sion, even if the actual decisionmaker
does not rely solely on the supervisor’s
assessment of the employee in making
the adverse decision. Liability attaches,
the Supreme Court explained, if (1) the
employee’s supervisor is motivated by
antimilitary animus, (2) the supervisor
performs an act intended to cause an ad-
verse action against the employee, and
(3) that act is a proximate cause of the
decisionmaker’s adverse employment ac-
tion against the employee.*

Since this decision, federal courts in II-
linois and elsewhere have applied the re-
quirements of the Supreme Court’s new
“cat’s paw” rule, revealing unresolved
issues about which Illinois employment
lawyers and their clients must be aware.

Pre-Staub “cat’s paw” liability in
the seventh circuit

Judge Richard Posner of the sev-
enth circuit introduced the theory of
“cat’s paw” employer liability in his
1990 opinion in Shager v Upjohn.’ The
term “cat’s paw” derives from a fable in

which a monkey convinces a cat to reach
into a fire to extract roasting chestnuts;
the cat burns its paws and loses all of the
chestnuts to the monkey, who escapes
unscathed with the bounty.*

In Shager, Judge Posner explained
that the decisionmaker for the employer
(“the cat”) can be liable to an employee
for employment discrimination where the
decisionmaker relies on advice colored by
the discriminatory animus of a supervi-
sor (“the monkey”) in making an adverse
employment decision; if the decision-
maker was the “conduit” of the supervi-
sor’s prejudice (“the cat’s paw”), the deci-
sionmaker’s own lack of animus “would
not spare the company from liability.””

Although Shager suggested that an
employer could be liable under the “cat’s
paw” theory so long as any “taint” or
“influence” by a biased supervisor made
the decisionmaker a “conduit” of the
supervisor’s prejudice,’ the seventh cir-
cuit later embraced a stricter approach
in applying the theory. By the time it de-
cided Staub, the seventh circuit required
a biased supervisor to exert a “singular
influence” over the decisionmaker’s em-
ployment decision against the employee
in order for the employer to be liable for
the supervisor’s bias.” Because of a split
within and outside of the seventh circuit

over the degree of influence that the su-
pervisor must wield over the decision-
maker for “cat’s paw” employer liability
to apply,! the Supreme Court granted
certiorari in Staub."

The background of Staub

Staub, a radiologist and member of
the U.S. Army Reserves, sued Proctor
Hospital, his employer, alleging that his
supervisors filed a false disciplinary re-
port against him in which they wrongly
accused him of violating a hospital pol-
icy.’? The supervisors did this, he alleged,
because they harbored hostility toward
his military obligations and consequent

1. 131 S Ct 1186 (2011).

2. 38 USC § 4311 (forbidding an employer to deny
“employment, reemployment, retention in employment,
promotion, or any benefit of employment” based on a
person’s “membership” or “obligation” to participate in
uniformed services and establishing employer liability
“if the person’s membership...is a motivating factor in
the employer’s action”).

560 F3d 647 (7th Cir 2009).

Staub, 131 S Ct at 1194.

913 F2d 398, 405 (7th Cir 1990).

Staub, 131 S Ct at 1190 FN 1.

Shager, 913 F2d at 405.

Id.

. Staub, 560 F3d at 659; see Brewer v Bd of Tr
of the Univ of Illinois, 479 F3d 908, 917-18 (7th Cir
2007) (suggesting that the “cat’s paw” theory of liability
applies only where a “decision maker is...wholly depen-
dent on a single source of information”).

10. Long v Teachers’ Retirement System of llinois,
585 F3d 344, 351-52 (7th Cir 2009) (noting incon-
sistent treatment of the “cat’s paw” theory of liability
within seventh circuit case law). See generally Hanna
Banks, S. Ct. Case Commentary, Staub v Proctor Hos-
pital: Cleaning up the Cat’s Paw, 6 Duke J of Const L
& Pub Policy Sidebar 71, 78-80 (2011) (identifying
variations of “cat’s paw” liability theory among federal
courts of appeal).

11. Staub v Proctor Hospital, 130 S Ct 2089 (2010)
(mem).

12. Staub, 131 S Ct at 1189-90.
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absences from work, as evidenced by de-
rogatory comments the supervisors had
made about his service.”® The supervisors
did not have the decision-making au-
thority to fire Staub, but the Vice Presi-
dent of Human Resources fired him after
reviewing the supervisors’ disciplinary
report, examining his personnel record,
and speaking with his co-worker about
his absences.™

A jury concluded that the hospi-
tal was liable for discrimination under
the USERRA and awarded damages of
$57,640 to Staub because his military
status was “a motivating factor” in the
vice president’s decision to fire him." The
seventh circuit reversed the judgment,
concluding that the hospital was entitled
to judgment as a matter of law.'

Because Staub had alleged a “cat’s
paw” theory of liability, the seventh cir-
cuit reasoned, he was required to show
that the biased supervisors had exerted
a “singular influence” over the ultimate
decisionmaker (the vice president).”” The
seventh circuit determined that the hos-
pital was immune from liability because
of undisputed evidence that, in deciding
to fire Staub, the vice president had relied
upon personnel records and a co-worker
interview in addition to the supervisors’
disciplinary report.'*

2012 Lincoln Award Winners

First place winners are Alexandra
Lee Newman and Yelena Shagall,
Chicago, whose entry appears here.

Second place winner is Nicholas
P. Cholis, Chicago, who wrote After
Ervin: How Combined Actions Will Impact
Wage and Hour Class Litigation in lllinois.

Third place goes to Anne M.
Skrodzki, Burr Ridge, for Voluntary
Dismissal in  Multi-Count  Complaints:
Application of the Hudson Decision Re-
mains Difficult for Courts and Practitioners.

The Lincoln Award Contest is open
to ISBA Young Lawyers Division mem-
bers. Contest judging is blind and con-
ducted by a different panel of lawyers
and judges each year. Watch the ISBA
Web site and ISBA publications begin-
ning in May for information about the
2013 contest.

90 | ILLINOIS BAR JOURNAL | FEBRUARY 2012 | VOL. 100

The Supreme Court’s decision

Reversing the seventh circuit, the Su-
preme Court rejected the requirement
that the supervisor exert a “singular in-
fluence” over the decisionmaker in order
to establish employer liability under the
“cat’s paw” theory.” The Supreme Court
imported principles of tort and agency
law to explain that, where the deci-
sionmaker’s independent investigation
into the employee’s performance relies
in part on facts provided by the biased
supervisor, the supervisor’s actions and
discriminatory animus remain a “proxi-
mate cause” of the adverse employment
decision.”

Proximate cause, the Court explained,
requires only “some direct

standard presented to the jury, the sev-
enth circuit concluded that the variance
warranted a new trial.?

Practitioner tips: Post-Staub
“cat’s paw” liability within the
seventh circuit

The scope of liability. Given the nov-
elty of the Supreme Court’s decision, the
seventh circuit has had few opportuni-
ties beyond the remand proceedings to
apply Staub and define its full sweep as
a basis of liability. On the one hand, the
seventh circuit has suggested that the
newly articulated “cat’s paw” theory ex-
tends beyond cases brought under the
USERRA and would apply to discrimi-

relation” between alleged
injurious conduct and the
employee’s injury, and it
is possible for an injury
to have several proximate
causes.” Therefore, the
Court reasoned, both the
supervisor’s actions and an-
imus and the decisionmak-
er’s exercise of judgment
following an independent
investigation made in re-
liance on the supervisor’s
facts may constitute proxi-

After Staub, an employer must
first investigate evidence of
supervisor bias against an
employee and then determine
whether there’s an independent
basis for the adverse action.

mate causes of an adverse
employment decision.?

The court explained that the ap-
proach advocated by the hospital would
be inconsistent with laws designed to
prevent employer discrimination. That
approach would immunize an employer
as long as the employer “isolates a per-
sonnel official from an employee’s super-
visors, vests the decision to take adverse
employment actions in that official, and
asks that official to review the employ-
ee’s personnel file,” even though the file
is composed of recommendations by bi-
ased supervisors.” The Court concluded,
“[If a supervisor performs an act moti-
vated by antimilitary animus that is in-
tended by the supervisor to cause an ad-
verse employment action, and if that act
is a proximate cause of the ultimate em-
ployment action, then the employer is li-
able under USERRA.”*

In reversing and remanding the case,
the Supreme Court instructed the sev-
enth circuit to consider whether to re-
instate the jury verdict or to mandate a
new trial in light of the new “cat’s paw™
rule.” Noting distinctions between the
new “cat’s paw” formulation and the

nation claims brought under the Ameri-
cans with Disabilities Act.”

On the other hand, in a nonpreceden-
tial order, the seventh circuit noted the
tension between the tort principles of
causation incorporated in Staub’s “cat’s
paw” theory and the heightened causa-
tion standard in the Age Discrimination
in Employment Act of 1967 (ADEA).®
In that order, the court explained that

13. Id.
14. Id.
15. Id at 1190.
16. Id.

18. Id.

19. Id at 1194.

20. Id at 1192.

21. Id.

22. 1d.

23. Id at 1192-93.

24. 1d at 1194 (emphasis in original).

25. 1d.

26. Staub v Proctor Hospital, 421 F Appx 647, 649
(7th Cir 2001).

27. Dickerson v Bd of Tr of Community College Dist
No 522, 657 F3d 595, 602 (7th Cir 2011).

28. Wojtanek v Dist No 8, Intl Assn of Machinists
and Aerospace Workers, AFL-CIO, 435 F Appx 545,
549 (7th Cir 2011). See also Simmons v Sykes En-
terprises, Inc, 647 F3d 943, 949-50 (10th Cir 2011)
(discussing the application of Staub to the ADEA).



even if the plaintiff bringing suit under
the ADEA could make out a claim under
Staub, “this showing would still be un-
likely to satisfy the ADEA, which im-
poses a higher burden on plaintiffs than
either Title VII or the statute at issue in
Staub.”?

But while the seventh circuit has

at some point before trial (for example,
in a pretrial filing, in proposed jury in-
structions, or at a pre-trial or trial confer-
ence).” And the ultimate burden to prove

these elements rests with the plaintiff.*
The plaintiff should cast a wide net.
One district court in Illinois recently
observed the plaintiff-friendly nature
of the new “cat’s paw”

A plaintiff must assert the “cat’s
paw” theory at some point
before trial (for example, in a
pretrial filing, in proposed jury
instructions, or at a pre-trial or

trial conference).

theory of liability: “[Flor
a successful cat’s paw case,
plaintiff must prove that
the  non-decisionmaker
with discriminatory animus
performs an act that is a
proximate cause of the de-
cision to take adverse em-
ployment action against the
plaintiff, but it need not be
the proximate cause.”” To
take advantage of the flex-
ibility of the rule, the plain-

not addressed the full extent to which
Staub’s newly articulated “cat’s paw”
theory applies to discrimination claims,
proceedings at the district court level in
Illinois (and elsewhere within the cir-
cuit) suggest that the theory will be rec-
ognized as a basis of liability in a pleth-
ora of discrimination suits outside of
the military-bias context. In the months
since Staub was decided (before this ar-
ticle went to press), district courts have
applied Staub’s analysis to retaliation
claims under the Illinois Workers” Com-
pensation Act® and the Family and Med-
ical Leave Act,* as well as to retaliation
and discrimination claims under Title VII
of the Civil Rights Act of 1964.

The plaintiff must prove three ele-
ments. On remand in Staub, the seventh
circuit articulated the three elements that
the plaintiff must prove to prevail under
the “cat’s paw” theory of employer lia-
bility: an employer is liable if (1) its
agents performed “a specific act due to
animus;” (2) those agents intended that
act “to cause an adverse employment
action;” and (3) that act was the proxi-
mate cause of the adverse employment
decision.® Significantly, district courts in
Illinois have suggested that the plaintiff
cannot prove the third element unless he
shows that the ultimate decisionmaker
was aware of, and not just unwittingly
influenced by, the supervisor’s bias.**

Beyond proving those elements, it is
of critical importance for the plaintiff to
assert the “cat’s paw” theory of liability

tiff should broadly consider
all potential adverse actions
(for example, termination or transfer)
when developing his theory of proxi-
mate cause under the “cat’s paw” theory
of liability.**

Moreover, the plaintiff should con-
sider all potential non-decisionmakers
(for example, supervisors or co-work-
ers) when developing his “cat’s paw”
theory.”” The Supreme Court in Staub
“express[ed] no view as to whether the
employer would be liable if a co-worker,
rather than a supervisor, committed a
discriminatory act that influenced the ul-
timate employment decision.”* Until the
Supreme Court explicitly decides to ex-
clude co-worker influence (as opposed
to supervisor influence) from the “cat’s
paw” framework, the plaintiff should
pursue a co-worker theory if doing so
would support the finding of proximate

29. Wojtanek, 435 F Appx at 549.

30. See Keefer v Olin Corp, 2011 WL 4474966
*3 (SD Il 2011); McDougler v Olin Corp, 2011 WL
1102801 *5 (SD 11 2011).

31. See Ley v Wisconsin Bell, Inc,2011 WL 2671245
*1 (ED Wis 2011).

32. See Palermo v Clinton, 2011 WL 1261118
*7 (ND Il 2011) (retaliation); Cornejo v Chicago Tran-
sit Authority, 2011 WL 3628853 *5 (ND I11 2011) (dis-
crimination); Stratigos v American Airlines, Inc, 2011
WL 1792713 *6 (ND 111 2011) (discrimination); Rosich
v Sur-Townsend Pontiac, Inc, 2011 WL 3163250 (ND
Ind 2011) (discrimination). See also Staub, 131 S Ct at
1192 (noting that the USERRA is “very similar to Title
VII).

33. Staub, 421 F Appx at 648; see Rosich, 2011 WL
3163250 *5.

34. See Cornejo, 2011 WL 3628853 *5; Stratigos,
2011 WL 1792713 *6 (finding no proximate cause
where no reference to the plaintiff’s national origin was
mentioned during the termination proceeding and the
plaintiff did not present any evidence that the decision

maker was aware of derogatory comments made to the
plaintiff).

35. Cook v IPC Intl Corp,2011 WL 2173719 *5 (SD
10 2011).

36. See Keefer, 2011 WL 4474966 *3.

37. See Cook, 2011 WL 2173719 *5 (emphasis in
original).

38. 1d.

39. 1d.

40. Staub, 131 S Ct at 1194 FN 4.

2012 Contest Judges

Justice Mary McDade has been a
justice of the lllinois Appellate Court
(Third District) since December 2000.
In 1981, at the age of 41, she enrolled in
the University of lllinois College of Law,
earning her |.D.in 1984. After complet-
ing a clerkship with U.S. District Court
Judge Michael M. Mihm, she joined the
firm of Quinn, Johnston, Henderson &
Pretorius in Peoria where she litigated
cases in both state and federal courts.
She has been an active member of the
lllinois State Bar Association, serving
on numerous committees and section
councils and as an editor of Trial Briefs
for seven years.

Hon. Mary R. Minella is an associ-
ate judge in the Circuit Court of Cook
County. She is assigned to a trial room
in the First Municipal Division. She is
a member of the ISBA Bench and Bar
Section Council.

A. Bryan Endres is an associate
professor of agricultural law in the
Department of Agricultural and Con-
sumer Economics at the University of
lllinois and director of the university’s
European Union Center. He also has a
research appointment with the Energy
Biosciences Institute. He is a long-time
member of the ISBA Agricultural Law
Section Council and just finished a
term on the board of directors of the
American Agricultural Law Association.

Brent D. Holmes is a principal in
the firm of Heller; Holmes & Associates,
PC.in Mattoon. He is a former editor-
in-chief of the lllinois Bar Journal Edito-
rial Board and currently serves on the
lllinois Supreme Court Committee on
Pattern Jury Instructions in Civil Cases.

Travis J. Ketterman is a partner
in the Chicago law firm of Whitfield,
McGann & Ketterman and an adjunct
professor at Loyola University Chicago
School of Law. Ketterman won the Lin-
coln Legal Writing Award in 2003 (first
place) and 2006 (third place).
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CAT’S PAW | Continued

cause needed for employer liability.

Notably, in articulating its pre-Staub
theory of “cat’s paw” liability, the sev-
enth circuit had explained that “a link
between an employment decision made
by an unbiased individual and the im-
permissible bias of a non-decisionmak-
ing co-worker has become known in this
circuit as the ‘cat’s paw’ theory.”* By in-
cluding co-workers in its previous articu-
lation of the “cat’s paw” doctrine, the
seventh circuit seems open to the possi-
bility that a co-worker’s influence could
form the basis of liability if that influence
proximately causes the adverse employ-
ment action; the logic of Staub does not
appear to deny that possibility.

The plaintiff should exhaust the inter-
nal employee grievance process. In Staub,
the plaintiff initially challenged his termi-
nation through Proctor’s internal griev-
ance process. He sued Proctor in federal
court only after he exhausted that pro-
cess and the employer adhered to its ad-
verse employment decision.” In reaching
its decision, the Supreme Court declined
to rule on whether Proctor would have
had an affirmative defense to liability
under the “cat’s paw” theory if the em-
ployee had not first exhausted the com-
pany’s internal grievance process.*

The seventh circuit has yet to rule
on whether such an affirmative defense
would be available to the employer
where the employee has failed to ex-
haust an internal grievance process. The
seventh circuit, however, frequently en-

forces exhaustion requirements in a va-
riety of administrative contexts based on
the logic that an agency should have the
opportunity to resolve claims without
litigation.* Cautious plaintiffs, therefore,
should exploit fully the available internal
grievance processes within their compa-
nies before filing federal suits under the
“cat’s paw” theory of liability.

Extent of employer’s investigation.
One of Staub’s primary lessons is that
“an independent review by the ultimate
decisionmaker does not necessarily re-
solve the causation issue in the employ-
er’s favor”¥ After Staub, an employer
must first investigate whether there is
any evidence of bias by a supervisor
against an employee and then determine
whether there is an independent basis to
support the adverse action.

As case law develops in the federal
courts, employers may acquire a clearer
understanding of their role in avoiding
liability under the “cat’s paw” theory.
In the meantime, employers should con-
sider taking the following steps:

e Implement clear antidiscrimination
workplace polices.

e Train all employees on the scope of
those policies.

¢ Identify who in the company is
making ultimate employment decisions.

e Establish transparent internal pro-
cedures for employees to report discrimi-
nation and inform employees of those
procedures.

* Apply policies consistently.

AusTIN FLEMING

NEewsLETTER EDITORS AWARD

every year.

Have you especially enjoyed your ISBA section
or committee newsletter this year?
Nominate the newsletter’s editor for the prestigious

Austin Fleming Newsletter Editors Award

NOMINATION CRITERIA
This award honors outstanding editors or past editors of
Association newsletters. It is based on the concept of meritorious
service to the Association and is not necessarily to be given

EXAMPLES OF CRITERIA TO BE CONSIDERED

1. Length of service as editor or co-editor

2. Quality of work in writing and editing material for publication
3. Importance of subject matter to the newsletter’s audience

4. Reputation of the editor in the field covered by the newsletter

Nominate the editor you feel is deserving of this award at
http://www.isba.org/awards/newsletteraward

All nominations must be RECEIVED by
Friday, March 16, 2012 to be eligible for this award.
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¢ Ensure that the human resources
department has adequate levels of staff
trained to conduct investigations.

e Investigate complaints of discrimi-
nation, reviewing all sides of the story
and conflicting evidence or alternative
theories, before taking an adverse em-
ployment action against an employee.

¢ Interview the affected employee and
review personnel files and paper docu-
ments, but also interview witnesses and
gather corroborating materials.

* Ensure that objective, verifiable facts
underlie an adverse employment action.

¢ Investigate the relationship and any
past complaints between the employee
and the supervisor.

e Identify corroborating evidence for
the rationale underlying an adverse em-
ployment action.

¢ Document all steps in the investi-
gation.

¢ Consult outside counsel when ap-
propriate.

Conclusion

While the Supreme Court in Staub
settled the open question about the de-
gree of influence that a supervisor must
wield over the decisionmaker for “cat’s
paw” employer liability to apply, the
Court deliberately left other questions
unresolved. District courts within the
seventh circuit and elsewhere continue to
grapple with questions about the scope
and elements of liability, affirmative de-
fenses, best practices for employer inves-
tigations, and other issues.

In light of this evolving landscape,
employment lawyers and their clients
should be prepared to adjust their liti-
gation strategies and remain alert for
new cases in which the courts clarify this
body of law. B

41. Schandelmeier-Bartels v Chicago Park District,
634 F3d 372, 380 (7th Cir 2011) (emphasis added).

42. Staub, 131 S Ct at 1190.

43.1d at 1194 FN 4.

44. See, for example, Conyers v Abitz, 416 F3d
580, 584 (7th Cir 2005) (analyzing the requirement of
administrative exhaustion under the Prison Litigation
Reform Act); Pozo v McCaughtry, 286 F3d 1022,1025
(7th Cir 2002) (same); Volovsek v Wisconsin Dept of
Agriculture, Trade and Consumer Protection, 344 F3d
680, 687 (7th Cir 2003) (analyzing the requirement
of administrative exhaustion under Title VII of the
Civil Rights Act of 1964); Gibson v West, 201 F3d 990,
993-94 (7th Cir 2000) (same); Charlie E. v Bd of Ed of
Skokie School Dist 68, 98 F3d 989, 991 (7th Cir 1996)
(analyzing the requirement of administrative exhaus-
tion under the Individuals with Disabilities Education
Act).

45. Diaz v Tyson Fresh Meats, Inc, 643 F3d 1149,
1152 (8th Cir 2011), citing Staub, 131 S Ct at 1193.
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The ISBA’s Lincoln Award Legal Writing Contest has been an important source of IB] manuscripts for decades.The contest is open to
young lawyers and sponsored by the ISBAYLD. Here is one of the first Lincoln Award ads, a photo of a past award ceremony (first, second,
and third place winners now earn $2,000, $1,000, and $500 dollars), and a list of first place winners.

calling AUl “Budding” Authors...

ISBA

Don’t Keep Your Talent Buried
RULES

1. This competition is open 1o all members of the lliinois State Bar Association
9

under the age of 36 years (on December 31, 1959).

N

The list of entrants will be held in confidence.

w

Authors will be allowed to write on a topic of their own choosing,

>

the ilfinais State Bar Association by no later than December 15,
manuscripts will nat be considered eligible

v

Manuscripts shall be limited to twenty |zm 8"
typewritien pages ntrants' names shall N
shail appear on a separate title page to be
the ent

ENTER THE

Annual
! Lincoln Award

Competition

Notice of intent fo enter competition shall be filed with the Pyblications De-
partment of the (llinois State Bar Association by no iater than August 15, 1959,

Five copies of the manuscript shall be filed with the Publications Department of
1959, Late

3 by 11 inch d(\ubls spaced
eor use

and Calvin Bellamy, Hammond,

From June 1959, Vol. 47, No. 10, pg. 833

Honorable Mention plaque.

From March 1972, Vol. 60, No. 7, pg. 578

: One of the principal events of the Lawyers' Luncheon was the awarding of
prizes by ISBA President Morton John Barnard for the 1972 Lincoln Award
¢ legal writing contest. Shown (left to right) are Clarence O. Redman, Chi-
: cago, Chairman of the Younger Members Conference's Lincoln Awards
: Committee; Malcolm S. Kamin, Chicago, first place Lincoln Award winner;
¢ Barnard; Captain Benjamin G. Wells, Fort Knox, Ky., second place winner,

Ind., third place winner. Kamin received

: $500, Wells $400, and Bellamy $300. All received Lincoln Award plaques.
. Lawrence E. Rothstein, Amherst, Mass., who was not present, received an

Lincoln Award Legal Writing Contest

2012 — Alexandra Lee Newman & Yelena
Shagall

201 1 — David C. Holland and Gilbert C.
Lenz

2010 — Geoffrey T. Burkhart
2009 — Kerry J. Bryson
2008 — Nathan T. Kipp
2007 — Roman . Seckel
2006 — Justin Lee Heather
2005 — Kerry J. Bryson
2004 — William F. Zieske
2003 —Travis J. Ketterman
2002 — Michele M. Jochner
2001 — Michele M. Jochner
2000 — Aaron W. Brooks
1999 — Michele M. Jochner
1998 — Aaron W. Brooks
1997 — Craig Peyton Gaumer
1996 — Michele M. Jochner
1995 — Mark G. Malven

First Place Winners

1994 — Robert A. Kamp
1993 — Craig Peyton Gaumer
1992 — Allison R. Hubbart
1991 — James H. Lawlor, Il

1990 — Richard G. Larsen and Robert A.
Larsen

1989 — Robert C. Cook and Scott O.
Reed

1988 — R. Kymn Harp

1987 — Robert C. Cook and Scott O.
Reed

1986 — Robert J. Graves

1985 —William G. Shepherd

1984 — Cathleen M. Keating

1983 —Timothy L. Bertschy

1982 — Gregg N. Grimsley

1981 — Sarah M. Stegemoeller

1980 — Donald J. Moran

1979 — Miles . Zaremski & Lewis A. Berns
1978 — Robert M. McGreevey

1977 — Edward M. Levin |r.
1976 — Charles F. Scott
1975 — Bruce Nortell
1974 — James M. Mataya
1973 — David P. Earle Il
1972 — Malcom S. Kamin
197 | — Gerald Tockman
1970 — David Lincoln Ader
1969 — Melvin Saul Cahan
1968 — Richard L.Wexler
1967 — Kenneth L. Gillis
1966 — Jack L.Watson
1965 —Vernon T. Squires
1964 — Lawrence X. Pusateri
1963 — Frank M. Covey, Jr.

1962 - Tie —Theodore W. Grippo
and Harold L.Ward

1961 — Robert C. Strodel
1960 — Clarence W. DeMoss
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The Revestment Doctrine:

Alive and Well
Of
On Its Last Legs?

Under the revestment doctrine, litigants can “revest” the trial court with otherwise-

expired jurisdiction by participating in a case without objection more than 30 days
after entry of the final order. But recent rulings draw the viability of the doctrine
into question, and practitioners should proceed with caution.

By Kristopher N. Classen

ormally, without any action from the court or the parties, a circuit court loses

subject matter jurisdiction over a case 30 days after its entry of a final order.!

Because a court has no authority to enter orders beyond its subject matter

jurisdiction, any orders a circuit court enters after that are void.? Further, even if

a circuit court mistakenly enters a void order after its jurisdiction has expired, the void order

will not toll the time for filing a notice of appeal.’

The revestment doctrine can change all this. As the
Illinois Supreme Court explained in People v Kaeding,
“[ulnder the narrow terms of that well-established
rule, litigants may revest a court...with both personal
and subject matter jurisdiction over the particular
cause after the 30-day period following final judg-
ment.”*

How does that happen? For the doctrine to apply,
“the parties must actively participate without objec-
tion in proceedings which are inconsistent with the

merits of the prior judgment” after the 30-day period
has run.’ The rule, which applies to civil and crimi-

1. People v Flaugher, 396 1l App 3d 673, 680, 920 NE2d 1262, 1269
(4th D 2009) (“A trial court normally loses subject-matter jurisdiction 30
days after a sentence is imposed.”); In re Marriage of Orlando, 218 1ll App
3d 312, 324, 577 NE2d 1334, 1344 (1st D 1991).

2. Millenium Park Joint Venture, LLC v Houlihan, 393 1ll App 3d 13,
20, 911 NE2d 517, 524 (1st D 2009).

3. See Lowenthal v McDonald, 367 1ll App 3d 919, 856 NE2d 1118
(2d D 2006).

4. 9811 2d 237, 240, 456 NE2d 11, 14 (1983).

5. 1Id at 241, 456 NE2d at 14.

Kristopher N. Classen is a judicial law clerk to Justice Thomas E. Hoffman in the Illinois Appellate Court, First
District, and a 2004 graduate of the University of Illinois College of Law.
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nal cases alike,* has been explained as a product
of the participating parties’ ignoring the judgment
and starting to retry the case, consenting to have the
prior ruling set aside, or waiving the right to ques-
tion the court’s jurisdiction.”

It may be true that dealing with the law on juris-
diction is “akin to strolling through a minefield,”®
but, even at that, the revestment doctrine presents a
particularly cruel hazard: it is that rare rule that pe-
nalizes a party for arguing the merits of its case. Yet
until recently, the revestment doctrine has stood basi-
cally unchallenged.’ Several court decisions from the
last 10 years, however, have begun to bring the rule’s
viability into question. This article looks at the deci-
sions and what they mean and considers the practi-
cal implications of the doctrine.

The start of trouble: Flowers
and Price

The first strike against the revestment doctrine
came from the Illinois Supreme Court’s 2004 deci-
sion in People v Flowers.** The defendant in Flow-
ers filed a motion to reconsider her sentence over
one year after the trial court had announced it, and,
shortly after the trial court rejected the motion, she
filed a notice of appeal.

The supreme court noted “[t]hat the trial court[‘s]
[lack of jurisdiction] to consider Flowers’ overdue...
motion was not raised by the State.”' The court
reasoned that “[t]he absence of such an objection,
however, did not give the trial court the authority to
proceed.”'? “Lack of subject matter jurisdiction,” the
court explained, “is not subject to waiver...and can-
not be cured through consent of the parties.”"

The tension between the Flowers decision and the
revestment doctrine went unnoticed for three years,
until the Illinois Appellate Court’s decision in People
v Price.'* In Price, the defendant filed a motion to
withdraw his guilty plea 36 days after his sentence
had been imposed, and, without any argument from
the state, the trial court dismissed the motion for
lack of jurisdiction.'

On appeal, the defendant argued that the trial
court had been revested with jurisdiction due to the
state’s failure to raise a jurisdictional objection.’
After observing the consent- and waiver-based ratio-
nales offered to justify the revestment doctrine, the
appellate court in Price questioned whether the su-
preme court had abrogated the doctrine in Flowers,
by rejecting the argument that a lack of jurisdiction
to consider an untimely motion could be cured by
waiver or consent.'

The Price court also noted that the decision that
originated the revestment doctrine, the supreme

court’s 1874 opinion in Herrington v McCollum,*
seemed to apply the doctrine to cure a defect in per-
sonal jurisdiction, not subject matter jurisdiction.”
Because objections to personal jurisdiction, unlike
problems with subject matter jurisdiction, may be

For the party that would challenge
that order, the best approach is
to do so by filing a motion within
the 30-day deadline or by filing a
timely notice of appeal.

waived by the parties, the court in Price implied that
the revestment doctrine should have no effect on
subject matter jurisdiction if the doctrine is based on
parties’ consent.” The court stopped short of resolv-
ing this dispute, however, because the facts of the
case — the state had not actively participated in ar-
guing the merits of the defendant’s motion — did not
require a definitive assessment of the revestment doc-
trine’s viability.?!

6. See Sears v Sears, 85 Il 2d 253, 260, 422 NE2d 610 (1981) (cit-
ing Ridgely v Central Pipe Line Co, 409 1ll 46, 97 NE2d 817 (1951));
People v Bannister, 236 11l 2d 1, 10, 923 NE2d 244 (2010).

7. People v Price, 364 1ll App 3d 543, 546, 846 NE2d 1003, 1006
(2d D 2006), citing Wilkins v Dellenback, 149 1l App 3d 549, 555, 500
NE2d 692, 696 (2d D 1986); Sears v Sears, 85 1ll 2d 253, 422 NE2d
610 (1981); and Ridgely v Central Pipe Line Co, 409 Il 46, 50, 97
NE2d 817, 821 (1951)).

8. Physicians Ins Exchange v Jennings, 316 Ill App 3d 443, 446,736
NE2d 179, 182 (1st D 2000) (discussing appellate jurisdiction).

9. See Kaeding at 240-41, 456 NE2d at 14 (listing decisions apply-
ing the rule).

10. 208 1ll 2d 291, 802 NE2d 1174 (2004).

11. Id at 303, 802 NE2d at 1182.

12. Id.

13. Id.

14. Price at 546, 846 NE2d at 1006.

15. Id at 544-45, 846 NE2d at 1004-05.

16. Id at 546, 846 NE2d at 1006.

17. 1d at 546-47, 846 NE2d at 1006-07.

18. 73 111 476 (1874).

19. Price at 547, 846 NE2d at 1007, citing Grand Pacific Hotel Co
v Pinkerton, 217 11l 61, 84, 75 NE 427 (1905), quoting Herrington, 73
Ill at 479 (“The court, unquestionably, had jurisdiction of the subject
matter...and it has never been questioned that parties may...control
jurisdiction over their own persons.”).

20. Price at 547, 846 NE2d at 1007 (“This [formulation limiting
revestment to issues of personal jurisdiction]...is consistent with the
maxim that a party may not waive an objection to subject matter juris-
diction.”).

21. Id.
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Reaction: Minniti and Montiel

As quickly as Flowers and Price con-
spired to cast doubt on the revestment
doctrine,” two later appellate court opin-
ions, People v Montiel> and People v
Minniti?* combined to defend the rule.
In Montiel, the first of these decisions,
the defendant filed a motion attacking
his sentence over two months after it had
been announced, but, after conferring,

with those of Flowers, the dichotomy did
nothing to reconcile Montiel’s result with
the legal principle articulated in Flowers.
Nonetheless, Montiel’s pronouncement
that revestment remained alive and well
sustained the doctrine in the eyes of most
observers.*!

One year later, in Minniti, the appel-
late court took a more thorough look at
revestment. In that case, the defendant
was sentenced on Novem-
ber 30, 2004, but he waited

A party may avoid the doctrine
easily: before responding on the
merits to a motion challenging a
judgment, raise any objections
based on the expiration of the
circuit court’s jurisdiction.

until January 7, 2005, to
file a motion to reconsider
the sentence.”? The state in-
dicated that it did not ob-
ject to the trial court’s con-
sidering the late filing, and
it argued the motion on
the merits.*® When the trial
court denied the motion to
reconsider, the defendant
filed an immediate notice of
appeal

On appeal, the state ar-

the state agreed to have the court con-
sider his motion.” The state also raised
no concern when the trial court asked
both parties for objections to its consid-
ering the motion under the revestment
principles.*

On appeal, the state argued that
Flowers had abrogated the revestment
doctrine. Without mentioning Price, the
appellate court rejected the state’s argu-
ment.

The court first noted that the princi-
ple stated in Flowers, that parties cannot
waive objections to subject matter juris-
diction, had been in place long before the
supreme court’s most recent application
of the revestment doctrine.” Just after
taking this position, however, the Mon-
tiel court abandoned it, by acknowledg-
ing that decisions accepting the revest-
ment doctrine were “admittedly in ten-
sion with Flowers.”* The court then rec-
onciled the cases on the basis that “it is
not consent but active participation that
revests jurisdiction,” and Montiel, unlike
Flowers, involved active participation.”

Montiel did not explain exactly how
consent would differ from active partici-
pation,® or why parties’ active par-
ticipation could cure a problem with
subject matter jurisdiction without vi-
olating Flowers if consent could not.
That is, even if its consent-participation
dichotomy distinguished Montiel’s facts
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gued that the defendant’s

notice of appeal was un-
timely, because the late motion to recon-
sider sentence did not toll the time for
seeking an appeal from the original sen-
tencing order; the defendant responded
by arguing that the trial court had been
revested with jurisdiction.?

This time, the appellate court ac-
knowledged both Flowers and Price, and
it responded to the two major challenges
Price had raised to the reverstment doc-
trine. Minniti identified the first chal-
lenge as Price’s observation that the pop-
ular understanding of revestment — that
it allows the parties to waive problems
with a court’s subject matter jurisdiction
— conflicts with the rule from Flowers
that lack of subject matter jurisdiction
is not subject to waiver and cannot be
cured by consent.*

To this point, the court in Minniti re-
peated Montiel’s rationale that the su-
preme court had employed the revest-
ment doctrine even after stating the rule
articulated in Flowers. The Minniti court
did not repeat Montiel’s acknowledge-
ment that, even if revestment and the
Flowers rule coexisted, they were “ad-
mittedly” in conflict.

Minniti identified the second chal-
lenge to revestment as Price’s observa-
tion that the Illinois Supreme Court
decision on which the doctrine seems
to be based actually applied it only to

personal, not subject matter, jurisdic-
tion.”” To this point, the Minniti court
responded that, since that original case,
revestment “has repeatedly been inter-
preted” to repair problems with subject
matter jurisdiction as well as personal
jurisdiction.?

Since Price seemed to assume as much
when it argued that revestment may have
been misinterpreted to apply to subject
matter jurisdiction, it is not clear how
Minnit?’s point is at all responsive. None-
theless, Minniti followed the Montiel de-
cision exactly, and it restated Montiel’s
conclusion that revestment could be rec-
onciled with Flowers “because ‘it is not
consent but active participation that re-
vests jurisdiction.””?

Minniti’s defense of the revestment
doctrine was not particularly persua-
sive, both because it did not give any ra-
tionale for its consent-participation di-
chotomy and because it did not respond
directly to the questions Flowers and
Price had raised. Although some appel-
late court decisions have since followed
Minnit?’s reasoning on revestment,” oth-
ers have questioned or declined to fol-

22. See Laura Mruk, Supreme Court Decision
Throws Viability [of] Doctrine of Revestment Into
Question, 19 DCBA Brief 16 (2007) (summarizing
Flowers and Price).

23. 365 1l App 3d 601, 851 NE2d 725 (2d D 2006).

24. 373 1ll App 3d 55, 867 NE2d 1237 (2d D 2007).

25. Montiel at 603-04, 851 NE2d at 726-27.

26. Id.

27.1d at 604-05, 851 NE2d at 727, citing Toman
v Park Castles Apartment Building Corp, 375 1l 293,
302, 31 NE2d 299, 304 (1940) (stating the rule regard-
ing subject matter jurisdiction), and Kaeding at 241,
456 NE2d at 14.

28. Montiel at 605, 851 NE2d at 728.

29. 1d (emphasis in original).

30. See Mruk, 19 DCBA Brief at 19 (cited in note 22)
(criticizing Montiel’s consent-participation dichotomy
as difficult to apply in practice).

31. Id at 16 (noting later decisions relying on Montiel
to say that the revestment doctrine remained intact)
(citing Lowenthal and People v Gargani, 371 Ill App 3d
729, 863 NE2d 762 (2d D 2007)).

32. Minniti at 64, 867 NE2d at 1245.

33. 1d.

34. 1d.

35. 1d at 64-65, 867 NE2d at 1246.

36. Id at 65-66, 867 NE2d at 1247 (discussing Price).

37.1d at 65, 867 NE2d at 1247, discussing Price at
546-47, 846 NE2d at 1007 (citing Pinkerton, 217 1ll at
84, quoting Herrington, 73 1ll at 479).

38. Minniti at 66, 867 NE2d at 1247.

39. Id, quoting Montiel at 605, 851 NE2d at 728
(emphasis in original).

40. See, for example, People v Lane, 404 1l App 3d
254,258°59, 935 NE2d 578, 582 (3d D 2010); People
v Gibson, 403 1ll App 3d 942, 948, 934 NE2d 611,
616 (2d D 2010); People v Gutman, 401 1ll App 3d
199, 210-11, 928 NE2d 61, 72 (1st D 2010), affirmed
in part, reversed in part by People v Gutman, 2011 IL
110338; People v Lindmark, 381 1ll App 3d 638, 652,
887 NE2d 606, 618 (4th D 2008); People v Zoph, 381
Il App 3d 435, 449-50, 886 NE2d 425, 438 (2d D
2009) (noting Price but following Minniti as the estab-
lished law of the appellate court).
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low it.* With no explanation for how
the revestment doctrine can survive in
light of Flowers and Price, the continued
viability of the doctrine remains an open
question.

A Possible Solution: Justice
Kapala’s Minniti Dissent

In his interesting dissent from the
Minniti decision, Justice Frederick Ka-
pala proposed a plausible solution to this
open question, a solution that reconciles
the problems Montiel and the Minniti
majority could not.*

Justice Kapala began his dissent by
recognizing as “unsound” the line of
cases setting out, “with little or no analy-
sis,” the revestment doctrine as a device
for extending the jurisdiction of a circuit
court.” From there, he suggested that the
revestment doctrine could work not as a
rule that allows parties to alter a court’s
subject matter jurisdiction, but instead as
“a practical device that allows the trial
court to vacate its final judgment after it
loses jurisdiction.”*

Under Justice Kapala’s theory, a court
would consider both parties’ active par-
ticipation in the lawsuit as their agree-
ment that the prior judgment was im-
proper; thus, the court would consider
the parties’ actions as an agreed “mo-
tion attacking” the prior judgment.*
Pursuant to this agreed motion to va-
cate, Justice Kapala explained, the prior
judgment would be vacated, and “a new
final judgment [would] ultimately be en-
tered.”*

This new judgment would be appeal-
able as normal. Thus, Justice Kapala
concluded, “the doctrine of revestment
offers a chance at another final appeal-
able order; it does not allow an untimely
postjudgment motion to extend the time
to appeal the original final judgment.”*

Justice Kapala’s approach has consid-
erable practical merit. By reshaping re-
vestment as a device (perhaps akin to a
motion brought under section 2-1401 of
the Code of Civil Procedure®) for begin-
ning a new proceeding, rather than alter-
ing the circuit court’s jurisdiction over a
previous proceeding, it would preserve
the revestment doctrine while avoiding
the problems identified in Flowers and
Price.

His argument is also not entirely
without support from the Illinois Su-
preme Court. Although the revestment
doctrine has been described predomi-
nantly as a function of parties’ consent to
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subject matter jurisdiction, the supreme
court has at least once equated the re-
vestment doctrine with an agreed motion
to vacate a previous order.”

Justice Kapala’s solution also explains
what Montiel and the Minniti majority
could not: the rationale for a distinction
akin to the consent-participation dichot-
omy Montiel proposed. It stands to rea-
son that, if a court is to infer a party’s
agreement to vacate a prior judgment,
then the conduct supporting the infer-
ence must very strongly demonstrate the
party’s intent. That is, a court cannot in-
terpret from a party’s mere acquiescence
that the party actively seeks to vacate
a prior judgment in its favor; the court
must wait for some stronger indication.
Active participation in the proceedings,
or informed consent to revisiting the pro-
ceedings, should suffice as such an indi-
cation.

Accordingly, although it might mod-
ify the consent-participation dichotomy
slightly to allow informed consent to
trigger revestment, Justice Kapala’s for-
mulation of the revestment doctrine
would leave the current implementation
largely intact, albeit with a clearer sup-
porting rationale.

Despite its virtues, however, Justice
Kapala’s dissent in Minniti has received
no attention in subsequent case law.
Thus, Illinois law has yet to reconcile
the revestment doctrine with Flowers
and Price.

The supreme court steps in:
Bannister

As the revestment conflict continues
to fester, the Illinois Supreme Court has
stepped tentatively toward resolving the
confusion.

In People v Bannister, issued in Janu-
ary 2010, a four-justice majority of the
Illinois Supreme Court devoted a single
sentence to a discussion of revestment
that reaffirmed the doctrine by citing
Minniti, without mentioning any of the
problems surrounding the rule.”® In dis-
sent, the three remaining justices cited
Flowers and Price, stated plainly that
Flowers was “contrary to the revest-
ment doctrine,” and bewailed the major-
ity’s failure to address the problems sur-
rounding revestment.’!

All three dissenting justices remain
members of the supreme court, while the
Bannister majority retains only three of
its four members. After the Bannister de-
cision, the revestment doctrine remains

a part of Illinois law, but the doctrine is
hardly entrenched. The supreme court
could at any time revisit the issue, and
clarify whether, and in what form, the re-
vestment doctrine survived Flowers.

Practical implications

Until the supreme court revisits re-
vestment, litigants should assume that
the doctrine retains its full force. Fortu-
nately, although the doctrine’s status and
rationale are murky, the way practitio-
ners should deal with it is clear.

Normally, if an appeal is not perfected
and no further motions are filed, a cir-
cuit court loses subject matter jurisdic-
tion over a case 30 days after entry of
the final order in the case. For the party
that would challenge that order, the best
approach is to do so by filing a motion
within that 30 days, or by filing a timely
notice of appeal. If the party fails to take
either action, however, the revestment
doctrine may provide it one last chance.
If it files an untimely motion challeng-
ing the order, and if the opposing party
responds on the merits without raising
a jurisdictional objection, the trial court
may be revested with jurisdiction. At this
point, the proceedings will reopen, and
the clock will reset for new motions or
notices of appeal.

For the party that would defend the
court’s order, the best course is to avoid
the doctrine at all costs. A party may
avoid the doctrine quite easily: before
responding on the merits to a motion
challenging a judgment, the party should
raise any objections based on the expira-
tion of the circuit court’s jurisdiction. H

41. See, for example, People v Haldorson, 395 1ll App
3d 980, 983-84, 918 NE2d 1280, 1283 (4th D 2009)
(questioning Montiel based on a procedural aspect of
the type of motion at issue, and also discrediting Mon-
tiel’s proposed consent-participation dichotomy).

42. See Minniti at 74-77, 867 NE2d at 1254-56 (Ka-
pala dissenting).

43. Id at 75, 867 NE2d at 1254-55.

44. 1d at 75-76, 867 NE2d at 1255.

45. Id at 76, 867 NE2d at 1255.

46. 1d.

47. 1d.

48. 735 ILCS 5/2-1401.

49. See Brown v Miner, 408 Ill 123, 126-27, 95
NE2d 530, 531 (1951) (“Under such circumstances
the vacation of an order after more than thirty days is
not objectionable, and the voluntary appearance of the
parties may revest the court with jurisdiction over their
persons and the subject matter. [Citations]. And further,
the vacation of a judgment has been upheld where it
appears that all parties consented thereto after the time
when the court would otherwise lose jurisdiction to
vacate.”)

50. See Bannister, 236 11l 2d at 10, 923 NE2d 244 at
249.

51. Id at 23-24, 923 NE2d at 257 (Freeman dissent-
ing, joined by Kilbride and Burke).
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The Dodd-Frank Act's Impact
on Consumer Litigation

The Dodd-Frank Act is the most comprehensive overhaul of the financial services

industry in recent history. As with all financial services legislation, it is fraught with

pitfalls for businesses and a potential boon for consumer finance litigators.

By Donna M. Goelz and Timothy J. Howard

he Dodd-Frank Wall Street Reform and Consumer Protection
Act! (the “act”), signed into law by President Obama on

July 21, 2010, gave consumer finance litigators a potential

windfall of private causes of action and defenses.

The 2,000 plus pages of the act are
divided into 16 separate titles, each ad-
dressing a specific area of financial re-
form. The act constitutes one of the most
significant efforts in recent history to
overhaul the financial services industry
and affects not only banks but thousands
of non-depository entities not previously
subject to federal agency regulation.

While certain provisions of the act
took effect immediately, many have de-
layed effective dates and their implemen-
tation will require the issuance of numer-
ous new regulations.

Although the primary focus of the
act is the safety and soundness of
the financial system, which is beyond
the scope of this article, the act af-

fects many other financial transactions,
products and services and makes im-
portant changes to existing consumer
laws, including the Truth in Lending
Act (“TILA”), Real Estate Settlement
Procedures Act of 1974 (“RESPA”),
the Fair Debt Collection Practices Act
(“FDCPA”), and the Fair Credit Re-
porting Act of 1970 (“FCRA”).

The complete impact of the act is un-
known because many of the substantive
requirements will be contained in the
regulations that are still yet to be drafted;
however, consumers clearly have an arse-
nal of potential causes of action and de-
fenses to levy against businesses.

This article discusses some of the act’s
consumer causes of action, consumer de-

fenses, and increased penalties that will
affect consumer finance litigation for the
foreseeable future, as well as new whis-
tleblowing protections for those provid-
ing information about violations of con-
sumer financial protection laws.

Consumer Financial
Protection Act

Bureau of Consumer Financial Protec-
tion. Pursuant to Title X of the act, there
is a new regulator in town, the Bureau of
Consumer Financial Protection (the “bu-
reau”).? The bureau is an independent
entity within the Federal Reserve System.
Its primary purpose is to implement and
enforce “Federal consumer financial law
consistently for the purpose of ensuring
that all consumers have access to mar-
kets for consumer financial products and

1. PubLNo 111-203, 124 Stat 1376 (July 21,2010)
[hereinafter Dodd-Frank], available at http:/www.
gpo.gov/fdsys/pkg/PLAW-111publ203/pdf/PLAW-
111publ203.pdf.

2. Dodd-Frank § 1011.
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services and that markets for consumer
financial products and services are fair,
transparent, and competitive.”?

In its regulation of consumer finan-
cial products and services, the bureau
will have expansive supervisory, rule-
making, investigative and enforcement
authority. On January 4, 2012, Presi-
dent Obama used a recess appointment
to install former Ohio Attorney General
Richard Cordray as director through the
end of 2013.

The bureau will have primary or sec-
ondary consumer examination and su-
pervisory authority over depository in-
stitutions depending on their size. In ad-

tool is open and could lead to protracted
litigation.

This rulemaking authority extends
to virtually all financial services institu-
tions including, but not limited to, banks,
credit unions, mortgage lenders, credit
bureaus, private education lenders, debt
collectors and payday lenders.® Notably
exempt from the bureau’s rulemaking
authority are merchants, retailers, and
other sellers of non-financial goods or
services, including motor vehicle dealers,
that will remain under the authority of
the Federal Trade Commission.”

The bureau also has broad enforce-
ment power. It will oversee established

consumer finance laws and

The Dodd-Frank Act gives
consumer finance litigators a
potential windfall of private causes
of action and defenses.

have the authority to de-
clare that an act or practice
is unfair, deceptive, or abu-
sive under federal law.

If it determines that an
institution has engaged
in such unlawful activity,
the bureau has the power
to issue a cease and de-
sist order or pursue a civil

dition, it will have supervisory authority
over certain non-depository entities that
offer consumer financial products and
services that have not been supervised by
federal agencies, including finance com-
panies, debt collectors, money transmit-
ters, consumer reporting agencies and
private educational lenders. On June 23,
2011, the bureau issued a notice and
request for comment on defining non-
bank entities that will be subject to bu-
reau supervision as “larger participants”
in consumer finance products or services
markets.

The bureau also has sweeping rule-
making authority. It will implement and
enforce existing consumer financial laws
and regulations, such as TILA, RESPA,
the FDCPA, and the FCRA. It will have
the authority to implement rules to pro-
tect consumers from unfair, deceptive, or
abusive acts or practices (the “consumer
protection rules”)*in connection with a
wide variety of consumer financial prod-
ucts and services.

Although the terms “unfair” and “de-
ceptive” have well-established meanings,
the new term “abusive” does not. The act
provides little guidance as to what con-
stitutes an “abusive” activity.” How the
term will be developed as a consumer
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action in a federal district

court or a state court. It
may seek rescission or reformation, re-
fund of moneys or return of property,
restitution, disgorgement, damages, pub-
lic notification of violation, and civil
money penalties.®

The bureau is also specifically autho-
rized to establish a Consumer Financial
Protection Civil Penalty Fund for civil
penalties it collects.” These funds are to
be used to pay victims of consumer fi-
nancial law violations. If victims can-
not be found or such a payment would
be impractical, the funds may be used to
pay for consumer education and finan-
cial literacy programs.

To enforce the consumer protection
provisions of the act and the implement-
ing regulations, states’ attorneys general
are empowered to bring civil actions in
federal district or state courts. However,
national banks and federal savings asso-
ciations may be sued by state attorneys
general only to enforce the new regula-
tions, not the underlying act itself. Other
state regulators may also enforce Title X
of the act and its implementing regula-
tions against state-chartered, incorpo-
rated, or licensed entities.'

While the act does not provide con-
sumers a private cause of action for vio-
lations of the consumer protection rules,

the bureau has rulemaking authority
under existing consumer statutes that
do provide consumers private causes of
action, including TILA. The act amends
many of these consumer statutes. In ad-
dition, it may be possible for consum-
ers to use the causes of action available
under the Unfair or Deceptive Acts or
Practices Act."

Although Title X of the act does not
specifically authorize a private right of
action for consumers, the act does not
preclude plaintiffs’ attorneys from using
a violation of the act or its regulations
as a basis for supporting claims under a
state’s unfair and deceptive practice stat-
utes, such as the Illinois Consumer Fraud
Act. Moreover, the act makes it unlaw-
ful “to offer or provide to a consumer
any financial product or service not in
conformity with Federal consumer fi-
nancial law, or otherwise commit any
act or omission in violation of a Federal
consumer financial law; or....to engage
in any unfair, deceptive, or abusive act
or practice.”? Such a broad prohibition
could be put to use by consumer finance
litigators.

Whistleblower protections. The act
also restricts the ability of persons sub-
ject to the bureau’s authority to termi-
nate or otherwise punish “covered em-
ployees” who furnish information to
specified persons or entities. “Covered
employees” are those who perform tasks
related to offering or providing a con-
sumer financial product or service (i.e.,
those primarily for personal, family or
household purposes).

Generally, a covered employee cannot
be punished for: (a) providing informa-
tion to an employer, the bureau, or any
state, local or federal government au-
thority or law enforcement agency about
violations of the consumer financial pro-
tection laws or any rule or other prohi-
bition prescribed by the bureau; (b) tes-
tifying in any proceeding resulting from
the administration or enforcement of the
act or implementing regulation; (c) per-
sonally filing any proceeding under any
federal consumer financial law; or (d)
objecting to or refusing to participate in

Dodd-Frank § 1021(a).

Dodd-Frank § 1031.

Dodd-Frank § 1031(d).

Dodd-Frank § 1024.

Dodd-Frank §§ 1027(a), 1029.
Dodd-Frank § 1055(a).

. Dodd-Frank § 1017(d).

10. Dodd-Frank § 1042.

11. FTC Act §§ 5(a)(1), 15 USC § 45(a)(1).

12. Dodd-Frank § 1036(a)(1)(A)
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any activity or practice that is reasonably
believed to be in violation of consumer
financial protection laws.®

It does not appear that the act will
protect covered employees who provide
information to the media or to private
persons pursuing litigation against an
employer, or to employees who testify in
private civil actions against employers.'

A covered employee who believes he
or she has been terminated or punished
in violation of the act has 180 days to file
a complaint with the Secretary of Labor.
If he or she is successful in the claim, the
Labor Department can order: (a) affir-
mative action to abate the violation; (b)
complete reinstatement, including back
pay; (c) compensatory damages; and (d)
reasonable attorneys’ fees and costs of
bringing the action, including expert wit-
ness fees."

In these whistleblower provisions, the
burden of proof is favorable to the cov-
ered employee. He or she needs to estab-
lish, by a preponderance of the evidence,
that his or her protected activity was a
“contributing factor” in the adverse em-
ployment action. If this burden is met,
the employer must show, by clear and
convincing evidence, that it would have
taken the same action if the employee
had not engaged in the protected con-
duct.'s

If an employer successfully defends
against a complaint and it is decided that
the complaint was brought in bad faith
or was frivolous, the covered employee
can be ordered to pay the employer’s at-
torney fees, up to a maximum possible
award of $1,000.”

These protections could create
a niche legal market for representing
whistleblowers and defending corpo-
rations against whistleblowers. These
added protections may encourage em-
ployees to furnish information regarding
marginal violations of consumer protec-
tion laws.

To minimize the rise of claims by cov-
ered employees, companies should be
advised to establish policies and proce-
dures for employees to internally report
alleged violations of consumer finance
laws and to set forth the steps the corpo-
ration will take to investigate them. For
recent legislative activity, see the sidebar
on page 104.

Mortgage Reform and
Anti-Predatory Lending Act

Title XIV of the act (called the Mort-

gage Reform and Anti-Predatory Lend-
ing Act),”* amends TILA and RESPA as
they relate to residential mortgage loans
and mortgage origination. It provides
for a variety of reforms to consumer
mortgage practices, requires account-
ability for those practices, and sets mini-
mum standards for consumer mortgage
loans. These amendments were made to
Part B of TILA, violations of which lead
to TILA private remedies of actual and
statutory damages and at-

originator” is defined generally as any
person “‘who, for direct or indirect com-
pensation or gain....(i) takes a residential
mortgage loan application; (ii) assists a
consumer in obtaining or applying to ob-
tain a residential mortgage loan; or (iii)
offers or negotiates terms of a residential
mortgage loan.””? The act’s amendment
goes on to impose a new duty of care on
and prohibits certain compensation to
mortgage originators.

torney fees, in both individ-
ual and class actions.
Reasonable ability to
repay. Creditors must now
make a reasonable and
good faith determination,
based on verified and doc-
umented information, that
a consumer has a “reason-
able ability” to repay a res-
idential mortgage loan in
accordance with its terms,
and all applicable taxes, in-
surance and assessments."

To avoid running afoul of
whistleblower protections,
companies should establish
procedures for employees to
internally report alleged violations
of consumer finance laws.

The act then provides a list
of items that a creditor is to
consider in making this determination.

If a creditor violates the provisions
concerning a consumer’s reasonable abil-
ity to repay, it is subject to damages
available under TILA. Damages would
be an amount equal to the sum of (a) any
actual damages sustained by the con-
sumer as a result of the failure; (b) twice
the amount of any finance charge in con-
nection with the transaction or, in the
case of an individual action relating to a
credit transaction not under an open end
credit plan secured by real property or a
dwelling, not less than $400 or greater
than $4,000; and (c) an amount equal to
the sum of all finance charges and fees
paid by the consumer, unless the creditor
demonstrates that the failure to comply
is not material.?’

In a class action, there is no minimum
recovery for an individual member of the
class and recovery is limited to no more
than the lesser of $1 million (the act in-
creased this amount from $500,000) or
1 percent of the net worth of the credi-
tor.2! The statute of limitations for TILA
section 129 violations was also extended
from one year from the date of the vio-
lation to three years from the occurrence
of the violation.?

Mortgage origination. Title XIV also
significantly amends TILA as it pertains
to mortgage origination. A “mortgage

Under the new duty of care require-
ment, mortgage originators must be
qualified and, if applicable, registered
and licensed in accordance with state
and federal law, including the Secure
and Fair Enforcement for Mortgage Li-
censing Act of 2008. In addition, mort-
gage originators must include on all loan
documents the unique identifier pro-
vided by the Nationwide Mortgage Li-
censing System and Registry.?*

The amendments also restrict the
form of compensation for mortgage orig-
inators. First, they may not receive steer-
ing incentives. This means that a mort-
gage originator cannot be paid compen-
sation that varies based upon the terms
of a loan, other than the amount of the
principal.»

13. Dodd-Frank § 1057(a)(1) thru (4).

14. 1d.

15. Id at (c)(1)(A) and (c)(4)(B).
16. 1d at (c)(3)(C).

17. Id at (c)(4)(C).

18. Dodd-Frank §§ 1400-1498.

19. TILA § 129C(a)(1), as added by Dodd-Frank §
1411.

20. 15 USC § 1640(a).

21. TILA § 130(a), as amended by Dodd-Frank §
1416.

22. TILA § 130(e), as amended by Dodd-Frank §
1416.

23. Dodd-Frank § 1401, quoting new section to be
added to TILA § 103.

24. Dodd-Frank § 1402(a)(2).

25. Dodd-Frank § 1403.
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In addition, a mortgage originator
may not receive from any person other
than the consumer an origination fee
or charge unless it is a bona fide third
party charge not retained by the credi-
tor, mortgage originator, or an affiliate
of the creditor or mortgage originator.
An exception is permitted if the con-
sumer does not pay any compensation
to the mortgage originator directly and
the consumer does not make any upfront
payment of discount points, origination
points, or fees.”

As required by the act, the federal
reserve prescribed regulations to pro-
hibit mortgage originators from steering
any consumer to a residential mortgage
loan that the consumer lacks a reason-
able ability to repay or that has preda-
tory characteristics or effects (such as eq-
uity stripping, excessive fees, or abusive
terms). The regulations prohibit mort-
gage originators from steering any con-
sumer from a “qualified mortgage” to
one that is not qualified. A qualified
mortgage is defined in an amendment
to TILA and generally is a high-quality
residential mortgage with certain defined
features.

In addition, the regulations are to pro-
hibit “‘abusive or unfair lending prac-
tices that promote disparities among
consumers of equal credit worthiness
but of different race, ethnicity, gender,
or age.”” As discussed above, the term
“abusive” is new and depending on how
it is defined and then interpreted through
case law could have a far-reaching effect.

A violation of the act’s requirements
or of the regulations to be implemented
provides an individual cause of action
to a consumer. A consumer’s damages
would include

the greater of actual damages or an

amount equal to 3 times the total amount

of direct and indirect compensation or
gain accruing to the mortgage originator

in connection with the residential mort-

gage loan involved in the violation, plus

the costs to the consumer of the action, in-
cluding a reasonable attorney’s fee.”

New consumer defenses for foreclo-
sures. The act also provides two new de-
fenses to consumers who are subject to a
foreclosure action if the creditor violates
the reasonable ability to repay require-
ments or prohibition on steering incen-
tives to mortgage originators. If a credi-
tor, assignee or other holder of a resi-
dential mortgage loan pursues a foreclo-
sure or other action to collect a residen-
tial mortgage debt, a consumer with the
right to rescind is permitted to assert a
violation as a defense by recoupment or
set-off.”? The amount of recoupment or
set-off must equal the amount to which
the consumer would be entitled under
TILA for damages for a valid claim
brought in an original action against the
creditor, plus the costs to the consumer
of the action, including reasonable attor-
neys’ fees.®

If the judgment is rendered after the
expiration of the time limit on a pri-
vate action for damages under TILA
(one year from the date of violation),
the amount of recoupment or set-off
may not exceed the amount to which the
consumer would have been entitled for
damages computed up to the day pre-
ceding the expiration of the applicable
time limit.** Accordingly, the amount of
the set-off or recoupment will include the
damages described above, plus reason-
able attorneys’ fees and costs. Notably,
if a judgment is rendered after the expi-
ration of the three-year statute of limita-
tions period, the consumer is entitled to
the amount of set-off or recoupment up
to the day preceding the running of the
limitations period.

Amendments to RESPA. The act
amended RESPA to prohibit a servicer

Whistleblower Improvement Act of 2011

[reporting] programs obsolete....”

On December 14,2011, the Capital Markets Subcommittee of the House
Financial Services Committee voted 19-14 to advance the Whistleblower
Improvement Act of 201 | (HR 2483). Among other things, the act would
oblige whistleblowers to report wrongdoing first to someone within the
company and only after that to the Securities and Exchange Commission. All
Republicans on the subcommittee supported the measure and all Democrats
opposed it. In support of the bill, co-sponser Rep. Michael Grimm, Republican
of New York, said “[t]he overreaching provisions in Dodd-Frank make internal
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of a federally related mortgage loan
from obtaining force-placed hazard in-
surance unless the creditor has a reason-
able basis to believe the borrower has
not complied with the loan’s requirement
to maintain property insurance.’”? In ad-
dition, the act amended RESPA by ban-
ning fees for responding to and reducing
the amount of time creditors and loan
servicers may provide a written response
acknowledging receipt of a consumer’s
valid qualified written request from 20
to five days.»

The time to make a correction or con-
duct an investigation was also reduced
from 60 days to 30 days. A servicer must
also “‘take timely action to respond to
a borrower’s requests to correct errors
relating to allocation of payments, final
balances for purposes of paying off the
loan, or avoiding foreclosure, or other
standard servicer’s duties.’”** These re-
duced time periods could subject credi-
tors and loan servicers to an increased
potential for litigation.

Damages for violations of RESPA
were significantly increased by the act.
For an individual action, a consumer is
entitled to actual damages and additional
damages not to exceed $2,000 (up from
$1,000) if a pattern or practice of non-
compliance can be established. Consum-
ers in a class action are entitled to actual
damages and additional damages not to
exceed $2,000 per member of the class,
if there is a pattern of noncompliance es-
tablished. Total recovery is capped at the
lesser of $1 million (up from $500,000)
or 1 percent of the net worth of the loan
servicer.”

Conclusion

The full ramifications of the act with
respect to a new era of consumer litiga-
tion are still unknown. Many regulations
still need to be implemented to establish
the parameters of these new causes of
action. Time will tell whether the act is a
boon for consumer finance litigators. l

26. Id.

27. 1d, quoting new section to be added to TILA §
129B.

28. Dodd-Frank § 1404.

29. TILA § 130(k)(1), as added by § 1413 of the Act.

30. TILA § 130(k)(2)(A), as added by § 1413 of the
Act.

31. TILA § 130(k)(2)(B), as added by § 1413 of the
Act.

32. RESPA § 6, as amended by Dodd-Frank § 1463.

33.1d.

34. Dodd-Frank § 1463, quoting new section to be
added to RESPA § 6.

35. RESPA § 6, as amended by Dodd-Frank § 1463.
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lawyers can point to

each other’s faults, one thing
is clear —the client/patient is
in the middle and entitled to

a duty of loyalty by both.

THE JUDGE’S CORNER BETNNEES

more cooperative way?

Lawyers, Doctors and
Matryoshka Dolls

Contests over fees for physician testimony reflect the larger
antagonism between lawyers and doctors. Isn’t it time to find a better,

udge Justice was taking a recess during a

contested hearing over what a nonparty

treating physician should be paid for at-

tending a discovery deposition. The plain-

tiff’s attorney refused to accept the terms
demanded by the physician: $1,000 for any portion
of an hour, nonrefundable, with two hours payable
in advance and the balance due at the conclusion
of the deposition.

The attorney argued that the hourly rate should
only be $250 based upon the physician’s gross in-
come of $500,000 divided by 2,000 hours (50
weeks times 40 hours). He said the fee cannot be
payable in advance, there can be no minimum, and
if there are fee disputes the physician should appear
on the subpoena (and thus get only the statutory
witness fee and mileage) and argue the reasonable-
compensation issue later.

On the judge’s desk was a Russian nesting doll
he bought as a surprise for his granddaughter, made
up of separate dolls of decreasing size that fit in-
side each other. Over
a cup of coffee, the
judge pondered if there
would come a day that
judges, lawyers, physi-
cians, and the patient/
client could all share
the same space so com-
fortably.

hile physicians and

Natural antagonism

Just a few weeks
earlier, the judge at-
tended a lecture by a
medical school profes-
sor who outlined what law related training medical
students receive. The professor, a lawyer, described
some fundamental differences in the way physi-
cians and lawyers think and how they view each
other’s profession.

In addition to learning how to diagnose illness
and treat patients, doctors learn that the duty of
total care includes keeping adequate charts and re-
cords and providing testimony when the injury in-
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volves a legal claim. However, the intense demands
of medical practice leave little time for dealing with
patient legal proceedings. In addition, malpractice
litigation creates a natural antagonism between the
legal and medical professions.

Thinking back to law school, the judge remem-
bered that law students were not trained to interact
with medical professionals. Even now there were
few opportunities for interaction between the pro-
fessions outside an adversarial context.

During his legal career, Judge Justice witnessed
how lawyers and physicians became necessarily, if
reluctantly, codependent in matters of patient/client
care. Expert medical testimony is needed to resolve
disputes ranging from will contests to murder cases
to personal injury suits.

Since the 1980s, this increased professional in-
teraction, along with increased patient demands for
medical privacy, has inspired legislative and judicial
responses. In 1986, in Petrillo v Syntex Laborato-
ries, Inc, 148 Ill App 3d 581, 499 NE2d 952 (1st
D 1986), the court found that when a patient files
suit, “the physician should be prepared to release
those records relevant to the condition placed at
issue, be available to give depositions, and be pre-
pared to testify should he be called to do so.”

However, Petrillo announced the rule that dis-
closure based upon the physician-patient relation-
ship should only be allowed pursuant to court au-
thorized methods of discovery. Ex parte confer-
ences with defense attorneys are not permitted. This
Petrillo doctrine has continued to be explained and
expanded over the past 25 years. Attorneys are able
to use alternate means of gaining the needed infor-
mation under Illinois Supreme Court Rule (SCR)
201.

In 1982, SCR 212(b) was amended to make
evidence depositions of physicians and surgeons
admissible at trial, regardless of whether they are
otherwise available to testify in court. While phy-
sicians can still be subpoenaed for trial (735 ILCS

Ronald D. Spears of Taylorville is a judge of the
fourth judicial circuit and past president of the
Hllinois Judges Association.



5/2-1101), it is now most common to
present their testimony through oral or
video depositions.

In 1985, SCR 204(c) was amended
to allow a “reasonable fee” to physicians
attending depositions. Previously physi-
cians only received the statutory witness
fee and mileage like all other witnesses
(705 ILCS 35/4.3). This amendment clar-
ified the ethical propriety of paying the
professional fee some doctors had been
requesting. The rule was amended again
in 1989 to require payment of a rea-
sonable fee. See Timothy Harris, Fees
For Physician Testimony: What’s Rea-
sonable? 96 1ll Bar J 460 (September
2008). The legislature passed 735 ILCS
5/8-2001 in the early 1980s to regulate
the charges for copies of health care re-
cords. So far there is no schedule or stat-
ute concerning what constitutes a “rea-
sonable fee.”

Lawyers have been reluctant to chal-
lenge the fees and conditions demanded
by physicians, fearing an adverse impact
on deposition or trial testimony. How-
ever, pressures to contain the cost of liti-
gation and the escalating fees increased
friction.

Fee contests: Montes v May

A recent example of such a fee con-
test is Montes v Mai, 398 11l App 3d 424,
925 NE2d 258 (1st D 2010). To appear
for a discovery deposition, the treating
chiropractor demanded $550 per hour,
payable in advance, with a two-hour
minimum. A counteroffer of $300 per
hour with no minimum or prepayment
was rejected. (Note: in Buckhboltz v Mac-
Neal Hospital, 313 Tll App 3d 521, 729
NE2d 949 (1st D 2000) the court upheld
a $300 hourly fee based upon the incom-
plete record presented.)

In Montes, the court reviewed the chi-
ropractor’s financial records in camera
and ruled that an hourly fee of $66.95
was reasonable, with no minimum or
prepayment. After the chiropractor re-
fused to appear for the deposition, the
court found him in contempt. The issue
was appealed.

After resolving that a chiropractor is
a physician under SCR 204(c), the court
noted that there are many ways to cal-
culate a reasonable fee but that one ap-
proach would be the W-2 income di-
vided by 52 weeks at 40 hours per week.
The chiropractor had contended that the
clinic generated $1,750 per hour of op-
eration and that was a better measure of

lost income.

The court also cited the committee
comments to SCR 204(c) to state there is
no requirement to pay a two-hour mini-
mum or prepay the fee. Here, the fee
would be based on time actually spent
testifying, prorated at 15-minute incre-
ments. The court did opine that “the best
approach is for a physician and the party
seeking the deposition to discuss the
matter and reach an agreement.”

A cooperative approach

While courts can and will adjudicate
disputes between the legal and medical
professionals, we need an alternative to
lengthy and expensive contests. At worst,
these disputes add a layer of discovery,
trial, and appeal. Physicians do not want
their financial records disclosed and all
sides resent the delay and expense of
contested hearings over fees within the
underlying case.

In response, many states have drafted
medico-legal guidelines through supreme
court committees or joint projects of
their bar associations (including plaintiff
and defense groups) and the medical so-
cieties. Illinois should join the states with
such a project. In that way the concerns
of both professions can be addressed col-
laboratively. Creative ideas can be pro-
posed and tested and, if successful, for-
warded to the Illinois Supreme Court or
legislature for consideration.

Because of strong differences between
the plaintiff and defense bar on some of
these issues, it may best be dealt with
by a supreme court committee with
representation from all stakeholders.
Reasonable timeframes and guidelines
(time, place, cancellation policies, etc.)
for scheduling depositions and a range of
fees for responding to discovery requests
could be established.

A model narrative report or health
care provider interrogatories could be
adopted that would provide much of the
information needed to initially evalu-
ate a case by all sides. That information
could be supplemented by a deposition
on written questions if needed. Creative
applications of remote electronic deposi-
tions under SRC 206(h) and remote tes-
timony by streaming video pursuant to
new SCR 241 could maximize informa-
tion while minimizing time and expense.
There may be other, better ways to ob-
tain and present medical evidence.

Another innovation that could allow
physicians and lawyers to interact in a

cooperative environment is the creation
of medical-legal partnerships (MLP).
These have arisen as medical profes-
sionals realized that their patients often
needed help to solve legal problems con-
tributing to their poor health conditions.
This integration of legal assistance into
the medical setting not only provides a
more holistic approach to patient/client
care, it allows the two professions to see
each other on the same team.

Putting clients/patients in the
forefront

While physicians and lawyers can
each point to the faults of the other’s po-
sitions, one thing remains clear. The cli-
ent/patient is in the middle and entitled
to a duty of loyalty and honesty by both
professions.

The injured person is often in a dif-
ficult financial circumstance and strug-
gling to pay medical expenses, deal with
loss of income, and adapt to the pain
and disability of injury. They understand
little about how their physician or law-
yer thinks about the situation, but need
an economical and just resolution of the
case. Only if we can keep the duty to
the client/patient paramount while re-
specting the unique roles of our respec-
tive professions can doctors and lawyers
serve the needs of society.

Judge Justice placed the nesting dolls
back together and captured the mental
image of the smallest doll as the client/
patient surrounded by his/her physician,
lawyer, and the court — all working to-
gether beautifully.
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would call my Analog Calendar
Experiment a success, in that
| do feel more in control of my
time and have a better sense of
what I’m supposed to be doing.

ILORT I AR NN LO WM | By Karen Erger

Raising the Ante(Diluvian)

In a recent column, the estimable Ms. Erger complained about the
drawbacks of e-calendars and asked you to weigh in. Here’s what
you said. And don’t let your cell phone distract you while you drive.

Crash on the levee, mamal/Water’s gonna overflow —
Bob Dylan, “Down in the Flood”

Antediluvian: 1. of or relating to the period be-
fore the flood described in the Bible; 2. (a) made,
evolved, or developed a long time ago, (b) ex-
tremely primitive or outmoded.!

echnophiles, beware: In the following
column, Pm going to get all my antedi-
luvian Ya-Yas out and discuss not one
but two topics that may cause eye-roll-
ing among e-gadget lovers. In the Octo-
ber column, I complained about the drawbacks of
e-calendars and invited readers to comment about
their preferences for “paper or plastic” calendars.
Pll share some of those responses in this month’s
column. But first, I might as well let my Luddite flag
fly and remind you of a hazard that is greatly exac-
erbated — if not solely caused by — e-gadgets.

Keep your eyes
on the road, your
hands upon the
wheel...

Typically, the risk
management tips given
in this column are in-
tended to help the
reader avoid getting
sued for malpractice,
stiffed for fees, or beefed
to the ARDC. But here,
our aim is to keep the
reader — and others
around him or her -
from ending up dead or injured.

Distracted driving is by no means exclusively
caused by talking or texting on mobile phones. But
for many, the phone poses an irresistible tempta-
tion to text, tweet, update Facebook status, or have
conversations that monopolize their attention, and
those distractions lead to accidents.

Legislative solutions abound — at press time,
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35 states banned texting and driving. And in De-
cember 2011 the National Transportation Safety
Board recommended a ban on use of all portable
electronic devices while operating a motor vehi-
cle? - including hands-free mobile phones.> While
it’s hard to argue with NTSB chair Deborah Hers-
man’s statement that “[n]o call, no text, no update,
is worth a human life,” it seems unlikely that states
will rush to implement NTSB’s controversial (and
non-binding) recommendation.

And ultimately, it may be controversy, rather
than legislation, that changes driver behavior.
NTSB members have suggested that wholesale cul-
tural shifts — on the order of society’s changed at-
titudes toward drunken driving or smoking — will
be needed to turn the tide.* “This is becoming the
new DUIL” said NTSB member Robert Sumwalt.”’
Chair Hersman summed it up succinctly: “How
many more lives will be lost before we, as a soci-
ety, change our attitudes about the deadliness of
distractions?”

Cultural change, of course, starts with each
one of us. The next time my mobile phone beck-
ons from the console of my 2-ton SUV, I'm going
to imagine that it’s a delicious pint of Bass Ale...
and leave it right where it is until T get home.
Turns out I don’t need “one (peek at my phone)
for the road.”

1. http://www.merriam-webster.com/dictionary/antediluvian.

2. National Highway Transportation Safety Board press release,
No call, no text, no update behind the wheel: NTSB calls for
nationwide ban on PEDs while driving, December 13,2011, available
at http://www.ntsb.gov/news/2011/111213.html.

3. Matt Richtel, U.S. Safety Board Urges Cellphone
Ban  for Drivers, The New York Times, December
13, 2011, available at  http://www.nytimes.com/2011/

12/14/technology/federal-panel-urges-cellphone-ban-for-drivers.html.

4. 1d.

5. Paul Koring, Are ‘digital drivers’ the new drunk drivers?,
The Globe and Mail, December 15, 2011, available at http://www.
theglobeandmail.com/news/world/worldview/are-digital-drivers-the-
new-drunk-drivers/article2272033/.

6. NHTSB press release (cited at note 2).

Karen Erger is vice president and director of practice
risk management at Lockton Companies, LLC.
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“Paper or plastic?” Readers
weigh in on calendaring

Thanks to all who communicated
with me regarding the Analog Calen-
dar Experiment, in which I abandoned
my e-calendar and went back to using
a pocket Day-Timer calendar to see if 1
could get a better handle on my schedule
and use time more wisely. Here are just a
few of the comments I received.

Paper proponents. It was good to
know that I wasn’t alone in Analog
World; indeed, many readers wrote to
say that they never left. Meryl Sosa
gave me a warm welcome: “Welcome
to the club! I never gave mine up. When
electronic calendars first came out my
boss had one. One day he wanted to
know when a meeting was going to be
held. Unfortunately, his electronic device
would not open (probably out of juice).
So I pulled out my paper calendar and
said, ‘Mine still works!””

Likewise, Patrick Deaton, a 30-year
resident of Analogville: “My 2012 ap-
pointment calendar arrived today from
At-A-Glance. It is spiral bound with
pages 8 1/4 in. by 10 7/8 in. When the
calendar is open, it shows one week at
a time with days divided into 15 min
sections (except for Sundays). I have
been using this style of calendar for 30
years....

“Last month I was admiring attor-
ney Alec Solotorovsky’s briefcase when
he was an overnight guest at my home.
I was surprised to see he had a paper
calendar like mine in his briefcase. I felt
less like a dinosaur because he had re-
cently graduated from a top law school
and worked at a prominent Chicago law
firm, Kirkland & Ellis, LLP.

“The paper calendar is a wonderful
resource. Mine is full of telephone num-
bers, passwords, names, and Post-its. |
use it to record my mileage. I even record
my exercise for the day. I learned in col-
lege that if I have to keep a record of the
hours I study/work on something, I will
manage my time better.”

Some of you like to have some fun
pointing out the special capabilities of
your paper calendars. Bob Geiger does,
and he wrote: “I often tease my fellow
attorneys as they attempt to set a date
on their electronic devices. I point out
the speed of my cutting edge calendar
system, which can move from month to
month in a fraction of a [second]. Occa-
sionally I will praise its indestructibility
(dropping it on the floor) and its com-

pact quarter inch height (I have a month
at a glance calendar). As far as losing
the calendar, I have a duplicate back up
paper calendar at the office which is up-
dated 2-3 times per week (the dual calen-
dar system you refer to).”

Digital devotees. On the other hand,
quite a few readers stated that the elec-
tronic ship has sailed, and they are happy
to be on board. As I'd expect from
ISBA members, responses were civil,
even when readers disagreed with me.
Matt Maddox kindly remarked: “Unfor-
tunately I am irretrievably cast into an
electronic world. So I cannot join your
efforts, but I appreciate fellow Luddites.”

Some readers noted that electronic
calendars make easier not just the lives
of lawyers, but the other professionals
with whom they work. Anita Rogers ex-
plains: “As a legal assistant, I have had
to deal with both paper and electronic
calendars over more years than I care to
admit. As you correctly stated, there are
advantages and disadvantages to each,
and the question of ‘which?’ is highly
individual. My boss keeps nearly ev-
erything electronically (desktop, laptop,
Blackberry, iPad) and we do in fact write
extra notes (e.g., pronunciations, as you
noted) on entries. With Outlook, we
can enter large amounts of text, change
views — one day, a week, a month — set
reminders, block out time, with ‘real
time’ updates.

“One or two attorneys in the firm
have resisted that technology and still
use paper calendars, making it cumber-
some to schedule meetings (especially if
his paper calendar is in his briefcase in
court, or behind a closed door, when an
assistant needs access to it).

“Obviously, an attorney must con-
sider his or her personal preferences in
this matter of scheduling, but a wise at-
torney will also take his or her assistant’s
preferences into strong consideration.”

I'm especially grateful to Ms. Rogers
for raising that last point. As we’ve noted
many times in this column, a wise law-
yer does indeed value the contributions
of legal assistants, secretaries, and other
professionals on their team, and consider
their needs and preferences.

Other readers pointed out that the
problems of e-calendars — miscalendar-
ing dates is the one that plagued me — are
surmountable, and are outweighed by
advantages such as the ability to coordi-
nate people’s busy schedules.

William Malan has harnessed this

power of e-calendars: “Like just about
any other tool, the more powerful it is,
the easier it is to damage something if
you slip up using it. I am thinking chain
[saw] here. On a few occasions, I have
created a new item, say a case manage-
ment conference, on the wrong date. The
good thing about e-calendars is you can
‘free text’ search for something such as
the name of the client, or CMC, etc. An-
other aspect of e-calendars, which may
not apply to everyone, is [their] useful-
ness in making sure home and work life
don’t cause conflicts. After much persua-
sion, I have finally convinced my wife
to use an e-calendar. We thus have one
color flagged for her work, one for the
kids school day closures, another for my
personal business, one for her personal
business, and yet another for kids sports
and yes, another for Sunday school. It
sounds more convoluted than it is in
practice, but if my wife is with her run-
ning club one morning, I know I have
to take the kids to school. ... Technol-
ogy is always going to have a learning
curve, but once over that hump, it can
really speed communication and coor-
dination.””

My experience

I would call my Analog Calendar Ex-
periment a success, in that I do feel more
in control of my time and have a better
sense of what ’'m supposed to be doing
not just today, but tomorrow, this week,
and months from now. I am slightly ob-
sessed with not losing the calendar — I
now wish I’d chosen a brightly colored
cover, so the calendar would be reassur-
ingly visible in the dark and gaping maw
of my briefcase. 'm tinkering with my
“double calendaring” system, to limit my
losses if the worst happens.

Drive safely, calendar well, and stay in
touch: kerger@lockton.com. l

7. http://www.isba.org/ibj/2011/10/whycalendars
matterandwhyimgoingback.

15% off all ABA Books
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client who fails to take
advantage of the current

Estate Planning for 2012:
Looming Lower Gift Tax
Exclusion Limits

Encourage wealthy clients to consider giving tax-avoiding gifts now to
avoid lower exclusion limits scheduled for 2013.

ear-end planning is usually a popu-
lar topic with clients in November,
but in 2012 clients should jump-
start their planning rather than
waiting until year-end. The most
compelling situations apply to those who are in-
terested in lifetime gifting and still have excess gift
tax exclusion remaining from the increase under

the 2010 Act.!

Taking advantage of higher federal
thresholds

Prior to January 1, 2011, the applicable exclu-
sion from gift tax for transfers made during lifetime
was $1 million. The 2010 Act increased the gift tax
limit to $5 million for 2011 and 2012, along with
the estate tax exclusion amount and the generation-
skipping tax (“GST”) exemption amount: all three
remain capped through December 31, 2012, at $5
million.

Those thresholds for
gift, estate and GST are
scheduled to be reduced
under the current fed-
eral law to $1 million
in 2013. Therefore, cli-
ents interested in gifting
should take advantage
of the higher thresholds
before December 31,
2012.

Transfer tax
increase

For clients with tax-
able estates and excess
wealth, gifting up to $5 million (or gifting the ad-
ditional $4 million that was added under the 2010
Act) sooner rather than later is advisable. Nothing
good can come from waiting until the end of 2012.
A client who fails to take advantage of the cur-
rent $5 million gift exclusion amount in 2012 will
be subject to a $1 million limit in 2013 if nothing
changes between now and then.
Another factor is the bump up in transfer tax
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rates in 2013. The unified rate applicable to trans-
fers beyond the $5 million exclusion in 2012 is 35
percent. In 2013 under the current law, that rate
will increase to 55 percent as the exclusion de-
creases to $1 million.

State thresholds are rising

Illinois does not have a gift tax, nor are lifetime
gifts made by Illinois residents subject to an ad-
ditional state gift tax. Accordingly, additional life-
time gifting by Illinois residents coupled with the in-
creased Illinois State Tax Credit for estate and GST
tax purposes can provide substantial tax savings to
Illinois decedents.

On December 16, 2011, Governor Pat Quinn
signed into law Illinois Senate Bill 0397, which in-
creased the Illinois State Tax Credit for estate and
GST tax purposes to $3.5 million in 2012 and $4
million in 2013 and thereafter. This increase will
provide tax-saving opportunities for some clients.

Planning opportunities with QTIPs

The Tllinois legislature introduced the Illinois
QTIP to allow practitioners to take advantage of
the increased federal exclusion ($3.5 million in
2009) when the Illinois amount was limited to $2
million. A similar approach may be helpful in 2012
when the federal amount remains at $5 million and
Illinois is increased to $3.5 million.

In 2013, however, the reverse will apply, where
the federal exclusion is reduced to $1 million and
the Illinois amount rises to $4 million. Thus, in
2013 it may be advantageous to provide for a $3
million federal QTIP/Illinois family trust equal to
the difference between the federal exclusion ($1
million) and the Illinois amount ($4 million).

1. Tax Relief, Unemployment Insurance Reauthorization, and Job
Creation Act of 2010; PL 111-312, 124 Stat 3296.

David A. Berek <dberek@handlerthayer.com>
practices with Handler Thayer, LLP and serves on
the ISBA Trusts and Estates Section Council.
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Threshold Comparisons®
Why wait?

One never knows what the future 2011 2012 2013
holds, especially when that future is sub- Maximum Estate Tax Rate 35% 35% 55%
ject to the action of legislators. The cur-
rent federal increase under the 2010 Act GST Tax Rate 35% 35% 55%
was unexpected, and congress could ac-
tually pass or extend new legislation by Federal Maximum Gift Tax Rate 35% 35% 55%
the end of 2012. Because (1) gridlock
in congress is anticipated through 2012 Estate Tax Exclusion $5 million $5,120,000 $1 million
and the exclusion will likely be $1 mil-
lion in 2013, and (2) the recent estate Gift Tax Exclusion $5 million $5,120,000 $1 million
and GST increases by the Illinois legisla- } . N
ture may not last given the state’s fiscal GST Exemption $5 million $5,120,000 | $! million
situation, it Wlll. be 1mportant‘for practi- Annual Exclusion $13,000 $13,000 $13,000"
tioners to monitor future legislative de-
velopments.

Nevertheless, one thing is clear: gift- lllinois Estate Tax Exclusion $2 million | $3.5 million | $4 million
ing sooner rather than later for moti-
vated clients is a good idea. ® * This chart prepared by the ISBA Trusts and Estates Section Council.

** This amount will be indexed for inflation.
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BILLABLE HOUR | Continued from page 82

lawyer and client.

“It has to be a marriage between the
law firm and the client. You don’t want
either the law firm or the company to get
the short end of the stick in a matter, un-
less you have a longer-term relationship
and you know it’s going to be made up
in the long run. I want something that’s
fair, not an arrangement where 'm get-
ting the best of the law firm or they’re
getting the best of me. That makes for a
short relationship.”

Maxwell says it can be very difficult
to say what a case should be worth when
initially hiring counsel. “When you get
sued, you sometimes have very little in-
formation at the outset. If all we have is
a complaint where someone’s making al-
legations, it can be hard to size it up.”

In such cases, he says, he and other
companies sometimes engage a firm at a
negotiated hourly rate. “Once you learn
more down the road, though usually still
early on in the matter, you can re-evalu-
ate your billing arrangement.”

Maxwell recalls that years ago a mat-
ter ended unpleasantly. “I asked for pro-
posals based on the complaint, without
much more information. One law firm
bid a surprisingly low flat rate. We had
no idea what the case would turn into,
and neither did they. They ended up with
far more work than they had anticipated
and lost money on it. Consequently, they
didn’t put in the work they should have,
and we had a very rare dispute with that
firm on the competency of their work. It
was a relationship killer.”

A newly updated reference guide to the rules of Illinois evidence!
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THE ILLINOIS RULES OF EVIDENCE:

A Color-Coded Guide Containing the New Rules,
the Committee’s General and Specific Comments, A Comparison with the
Federal Rules of Evidence, And Additional Commentary

A newly revised version of Gino L. DiVito’s color-coded analysis of the new Illinois Rules
of Evidence, which is otherwise available only on the web. The updated guide compares
the Illinois rules with the new FRE (revised effective last December 1) and provides an
additional 54 pages of insightful commentary. DiVito, a former appellate justice, is a
member of the Special Supreme Court Committee on Illinois Evidence, the body that
formulated the rules and presented them to the Illinois Supreme Court.

Order the new guide at

www.isba.org/store/books/rulesofevidencecolorcoded
or by calling Janice at 800-252-8908

or by emailing Janice at jishmael@isba.org

THE ILLINOIS RULES OF EVIDENCE: A COLOR-CODED GUIDE
$35 Member/$50 Non-Member (includes tax and shipping)
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An individual case may be better
suited for the now-traditional hourly
billing model than for alternative fee
structures precisely because of the risk
of its ending up as The Case From Hell.
Unless a matter is part of a portfolio of
cases offered to a law firm, law firm and
client must have a relationship of trust so
that the lawyers know that the client will
make up the shortfall by offering them
more business.

“In my experience, the matters that
are the easiest fits for alternative fee ar-
rangements are cases of a recurring na-
ture or similar type.” They might be sets
of litigation, sets of cases, sets of cases
in which the company is the plaintiff,
or other matters for which the lawyer
and client desire more billing certainty.
“While they may not be the ideal fit for
every case, alternative billing structures
certainly help to align incentives between
law firm and client. The ultimate objec-
tive is to select the fee structure that pro-
vides the most value to the company
and reduces overall long and short term
costs,” Maxwell says.

Though his default arrangement with
outside counsel remains hourly billing,
Maxwell says he and other in-house
counsel are increasingly looking for al-
ternative fee structures from their outside
attorneys. The certainty of those arrange-
ments benefits companies significantly.

“Publicly traded companies in par-
ticular must meet budgets and comply
with a variety of accounting rules. If we
have a deal that says we’ll pay you a mil-
lion dollars a year [to handle all cases of
a certain type], we know there will be no
cost overruns and it gives us budgeting
certainty.”

Asked how lawyers who wish to be
considered for more business from com-
panies such as Maxwell’s can enhance
their chances, he suggests demonstrat-
ing a willingness to take on some risk, be
flexible, and reach an agreement quickly,
without requiring layers of approval.
Smaller firms may actually have an edge
over larger shops.

“In my experience, the larger national
and international law firms tend to be
more risk-averse in their willingness to
enter into alternative fee structures and
require more layers of management ap-
proval. Smaller and more local firms
tend to have less bureaucracy and to be
more willing to take on risk.” B
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Place your ad today by calling 800-252-8908.
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LEAD ATTORNEY, LITIGATION DEPT, LAW FIRM
(Chicago, IL). Lead & manage all functions & activi-
ties of the Litigation Dept of a large volume federal
& state consumer law practice. Considerable first
chair trial responsibilities on complex commercial
litigation, consumer protection, unfair & deceptive
trade practices, breach of warranty, Truth in Lending
Act, personal & premises injury cases. Engage in
arbitrations in various forums, incl Circuit Courts in
lllinois, the American Arbitration Association & the
Better Business Bureau. Reqd: JD & 4yrs exp in job
offd or as Litigation Attorney. Must be licensed to
practice law in IL. Must be admitted to the U.S. Dis-
trict Courts, Northern, Central & Southern Districts
of IL, Northern & Southern Districts of IN, Eastern &
Western Districts of WI, Eastern & Western Districts
of Michigan & Eastern District of Missouri. Travel is
reqd. Mail resumes to Larry P. Smith, Larry P. Smith
& Associates, Ltd., 205 N. Michigan Ave., Ste 2940,
Chicago, IL 60601; Ref.808-300412F; No Calls.

LOCAL COUNSEL COLLECTIVE is a nationwide network
of attorneys that covers short procedural hearings across
the country. We are currently looking to expand our
network with attorneys willing to accept local hearing
assignments in lllinois.

If you're interested in supplementing your small or solo
firm income, please register at http://localcounsel
collective.com/attorneys.

EXPERT SERVICES
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Damage Calculations Financial Investigations
Expert Witness Testimony Fraud Detection Services

itigation ppor aud amination

Tracy L. Coenen, CPA, CFF Sequence Inc.
CPA Licensed in IL & WI 312.498.3661
Certified in Financial Forensics ~ www.sequenceinc.com

OPPORTUNITIES IN EUROPE

VISITING PROFESSORSHIPS — Pro bono teaching as-
signments East Europe and former Soviet Republics.
Requires 20+ years’ experience. www.cils3.net.

LLM IN INTERNATIONAL BUSINESS PRACTICE — Two
weeks each March over three years, $9,000 total tuition.
www.legaledu.net. Center for International Legal Stud-
ies, US Fax 1-509-356-0077, Email: office@cils.org.
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or product liability team?
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ARIZONA PERSONAL INJURY CLAIMS: Former lllinois
attorney licensed in Arizona since 1978 available for
representation and referrals of personal injury claims
arising in Arizona. University of lllinois and DePaul College
of Law Graduate. WILLIAM J. WALKER, P.C., 2177 E.
Warner, Suite 107, Tempe, Arizona 85284. (480)829-1477.
Toll free 1-877-659-0883.

PAVICH LAW GROUP

INDIANA LITIGATION: In addition
to our lllinois practice, we represent
plaintiffs in medical malpractice,
product liability, personal injury and
wrongful death actions in Indiana
where we have years of experience
litigating catastrophic injury cases.

. Cla
Chicago, IL 60603
(312) 782-8500
info@pavichlawgroup.com
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Reinhart Boerner Van Deuren use WestlawNext™ to deliver better legal services faster, and at a lower cost to clients.

Hear what Dan and others are saying at Customers.WestlawNext.com or call 1-800-328-0109 for a demonstration.
Learn more about Reinhart at reinhartlaw.com.
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