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Editor’s comments

Professor Mark E. Wojcik of The 
John Marshall Law School in Chicago 
is a past chair of the International and 
Immigration Law Section Council of the 
Illinois State Bar Association.  His article, 
“Developments in development aid” joins 
50 other articles that Mark has contributed 
to the International and Immigration 
Law, Local Government Law, Human 
Rights, Bench and Bar, Alternative Dispute 
Resolution, Child Law, Government 
Lawyers, and the Diversity Leadership 

Section newsletters.  Mark has served in 
many capacities for the Illinois State Bar 
Association, including the ISBA’s Special 
Committee on the General Agreement 
on Trade and Services, which completed 
a recommendation to the Illinois State 
Bar Association for consideration of the 
Illinois Supreme Court to bring the Ethical 
and Procedural Rules mandated by the 
Illinois Supreme Court in line with the 
International Treaty known as GATS or 

BY LEWIS F. MATUSZEWICH

Introduction
Foreign development aid helps 

individuals in some of the world’s poorest 
countries. Foreign aid promotes economic 
prosperity and progress toward global 
development goals. Foreign aid can also 
help serve political goals of the donor 
countries. U.S. policymakers and political 
leaders have long viewed foreign aid as 
an “essential instrument of U.S. foreign 
policy” that has also “increasingly been 
associated with national security policy.” 
But although U.S. foreign aid “has never 
been totally divorced from political 
considerations, ... tying it directly to 
loyalty remains controversial even among 

conservative scholars.”
The Trump administration does not 

necessarily see providing foreign aid as 
an “essential instrument of U.S. foreign 
policy” but rather as a possible target to 
cut or even eliminate from the federal 
budget. Under a policy of “America First,” 
money was seen as being better spent on a 
border wall than on promoting economic 
development in other countries. The 
Overseas Private Investment Corporation 
was also a foreign aid target until the 
Trump administration observed the 
benefits that the People’s Republic of 
China was reaping from its Bridge 
and Road Initiative (BRI) foreign aid 

program. Seeing those benefits, the Trump 
administration reverse course and quietly 
create an international development 
agency with twice the budget of its 
predecessor agency. Foreign aid remains a 
continuing target for budget cuts, however, 
because administration officials and 
political leaders either see little benefit in 
spending on foreign development or see 
the threat of cutting off foreign aid as the 
only foreign policy tool.  

Development Aid
“Academic researchers have studied 

foreign aid since the establishment of 
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General Agreement on Trade and Services.
David W. Aubrey is currently vice chair 

of the International and Immigration 
Law Section Council and his case note, 
“Muthana v. Pompeo” joins ten other 
articles he has written for The Globe.  

David also leads the International and 
Immigration Law Section outreach efforts 
to law schools throughout Illinois the most 
recent being at Southern Illinois University 

School of Law.  
As always, thank you to our authors.n

Lewis F. Matuszewich 
Matuszewich & Kelly, LLP 
Telephone: (815) 459-3120
                   (312) 726-8787
Facsimile: (815) 459-3123
Email: lfmatuszewich@mkm-law.com

aid giving,” but these researchers “are 
perplexed as to why and under what 
circumstances the leaders of one state 
would provide valuable resources to 
another state.” Some countries may 
give development aid to less-developed 
countries for humanitarian reasons. It’s 
seen as the right thing to do for responsible 
global citizens, particularly in response to 
humanitarian crises. Countries may give 
aid for strategic and political reasons, or 
to reduce the threat of terrorism. Foreign 
aid may also be given to avert public health 
and environmental catastrophes that 
might later affect the donor country if the 
problems are left unchecked. Foreign aid 
can also be used to promote the economic 
interests of the donor state. 

Recipient countries, for their part, 
accept financial support from these donor 
countries, recognizing that development 
aid may be “earmarked” for particular 
purposes. The donor countries may 
expect that the recipient countries will 
enact certain laws or follow certain 
laws and policies favored by the donor 
countries. Some aid may also be “tied” 
to requirements that the aid recipients 
“purchase the equipment, arms, materials, 
supplies, parts and services, or other 
commodities made in the donor country 
or from the donor’s corporations; use 

contractors or consultants from the donor 
country; or that the equipment be shipped 
via ships or airplanes flagged in the donor 
country.”

In addition to the categories of donor 
and recipient countries, a country may also 
find itself on both sides of the foreign aid 
equation: both receiving financial support 
from donor countries while giving some 
financial support to even less-developed 
countries.

Although foreign aid can be provided 
for purely humanitarian reasons, foreign 
aid is an undisputed foreign policy tool 
that provides recipient countries with 
either a reward for some behavior or an 
inducement to change its behavior. Foreign 
aid may also follow military action to help 
ensure that a country’s foreign policy goals 
are met and secured.

In various speeches at his campaign 
rallies, President Trump promised to end 
or at least sharply curtail foreign aid.  His 
administration and some members of 
Congress apparently saw the expenditures 
for development as wasteful and not 
supportive of the United States or of 
American values. Some argued that money 
spent on foreign aid should instead be 
diverted to help pay the construction costs 
of a wall along the southern border of the 
United States, fulfilling one of Mr. Trump’s 
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main campaign promises.

Threats to Cut Off Development Aid
Donald Trump has viewed foreign aid as 

“entirely transactional,” something given for 
something in return. And while not extolling 
the benefits of foreign aid, his administration 
has used threats to cut off foreign aid as a 
somewhat clumsy tool of foreign policy. 
Three situations illustrate various threats to 
cut off foreign aid.

First, at the end of 2017, Mr. Trump 
threatened to cut off foreign aid to countries 
that were going to vote in support of a U.N. 
General Assembly Resolution opposing the 
recognition of Jerusalem as the capital of 
Israel. Mr. Trump told a press conference that 
those countries “take hundreds of millions of 
dollars and even billions of dollars, and then 
they vote against us. Let them vote against us. 
We’ll save a lot. We don’t care.” The General 
Assembly Resolution was in response to Mr. 
Trump’s decision to recognize Jerusalem as 
the capital of Israel. The United States had 
vetoed a similar resolution before the U.N. 
Security Council, where the vote was 14-1. 
The General Assembly Resolution, drafted by 
Turkey and Yemen, passed by 128 votes to 9 
against with 21 absentees and 35 abstentions. 
The General Assembly Resolution on 
Jerusalem was nonbinding.

The Trump administration was 
condemned for trying to bully countries 
to support the United States in that vote of 
the U.N. General Assembly. One analyst 
suggested that the United States did so 
because it wanted to appear “isolated” in the 
United Nations. And although the United 
States “has a long and at least partially 
successful history of buying U.N. votes with 
foreign aid,” the United States has typically 
done so privately rather than with public 
threats. “Buying votes is frowned upon,” and 
“[i]ssuing public threats may make it harder 
for some governments to vote with the 
United States.”

Second, in September 2018, during 
his second speech addressing the annual 
opening of a new session of the U.N. General 
Assembly, President Trump announced that 
he would stop giving foreign aid to countries 
that “disrespected” or “were disloyal to” the 
United States. Expressing a transactional 
view of foreign aid, President Trump told the 

U.N. General Assembly that:
The United States is the world’s largest 

giver in the world by far of foreign aid, but 
few give anything to us. That is why we are 
taking a hard look at U.S. foreign assistance . 
. . . We will examine what is working, what is 
not working, and whether the countries that 
receive our dollars and our protection also 
have our interests at heart. Moving forward, 
we are only going to give foreign aid to those 
who respect us and, frankly, are our friends.

And as a third example of threatening 
to cut off foreign aid, in October 2018, Mr. 
Trump announced that he would cut off 
or substantially reduce aid to El Salvador, 
Guatemala, and Honduras because those 
countries were unable to stop migrants 
from leaving their countries and “coming 
illegally” to the United States. The timing 
of this threat may have had something to 
do with U.S. midterm elections, giving Mr. 
Trump another opportunity to rally his base 
by condemning “caravans” of asylum seekers 
who were fleeing violence and persecution 
in Central America. Individuals and families 
coming to the United States to claim asylum 
are not “coming illegally” to the United 
States, however, but are coming to exercise a 
lawful right to claim asylum.

These three examples illustrate how the 
Trump administration has used threats of 
cutting off foreign aid as a tool for foreign 
policy. It may be fairly questioned as to 
whether using public threats is a productive 
strategy or one that inadvertently backfires.

Recognizing a Competitive “Threat” 
from China: The Belt and Road 
Initiative 

In addition to using public threats 
against countries that received U.S. aid, 
the Trump administration saw that China 
was succeeding in its global strategy of 
infrastructure investment. Where the United 
States was trying to threaten the cancellation 
of foreign aid, China seemed to be increasing 
its foreign influence by using investment and 
trade strategies.

The Belt and Road Initiative (BRI) of the 
People’s Republic of China is also variously 
known as “One Belt One Road” (OBOR), 
the “Silk Road Economic Belt,” and the 
“21st-century Maritime Silk Road.” Chinese 
President Xi Jinping originally announced 

the BRI strategy during official visits to 
Indonesia and Kazakhstan in 2013. As of 
February 2019, China had signed “Belt and 
Road” agreements with 152 countries and 
international organizations in Europe, Asia, 
Middle East, Latin America, and Africa, 
spending billions of dollars in developing 
countries around the world.

Of course, the BRI did not appear 
just suddenly. It had been Chinese 
policy for more than five years. But 
when China and the United States 
entered into a trade skirmish if not a 
trade war, greater attention fell on the 
benefits that China was seeing from 
its investment strategy.

The of losing out to China 
assistance forced the Trump 
administration to reconsider its 
plan to reduce foreign aid payments 
under an “America First” strategy. 
As one newspaper noted, “President 
Trump, seeking to counter China’s growing 
geopolitical influence, is embracing a major 
expansion of foreign aid that will bankroll 
infrastructure projects in Africa, Asia and the 
Americas — throwing his support behind an 
initiative he once sought to scuttle.”

Reversing Its Position – Foreign Aid 
is Good After All: The BUILD Act

In response to the BRI, the U.S. Congress 
passed the Better Utilization of Investment 
Leading to Development Act (the “BUILD” 
Act) of 2018. With “little fanfare” because 
it represented a dramatic shift in the policy 
of foreign aid, President Trump signed the 
Build Act into law in October 2018 as part 
of H.R. 302, a non-controversial five-year 
renewal of the legislation establishing the 
Federal Aviation Authority. 

As part of the FAA Reauthorization Act of 
2018, however, the BUILD Act was “a major 
policy reversal” for a U.S. administration 
previously set on drastically reducing 
expenditures on foreign development aid.

A New U.S. Government Aid Agency 
Doubles the Previous Budget for OPIC: The 
U.S. International Development Finance 
Corporation (USIDFC)

The BUILD Act, part of H.R. 302, 
the FAA Reauthorization Act of 2018, 
established a United States International 
Development Finance Corporation 
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(USIDFC).
The USIDFC consolidates the Overseas 

Private Investment Corporation (OPIC) 
and the Development Credit Authority 
(DCA) of the U.S. Agency for International 
Development (USAID), and its mandate 
to promote international development. 
The USIDFC will have an annual budget 
of US$60 billion, more than double OPIC’s 
annual budget of $29 billion. And unlike 
OPIC, the USIDFC will have the ability to 
make equity investments and to make loans 
in local currency, reducing investor currency 
exchange risk. 

The creation of the USIDFC was expected 
to accomplish three goals: (1) it would 
align the U.S. government’s development-
finance tools with broader foreign-policy 
and development goals, and thereby 
enhance their competitiveness; (2) it would 
minimize risk to American taxpayers by 
establishing appropriate risk-management 
protocols, including for co-investment with 
the private sector; and (3) it would increase 
efficiency by reducing duplicate efforts in 
the U.S. government’s development-finance 
programs.

Although the USIDFC will be more 
competitive than OPIC and will operate 
with twice the budget, some observers 
note that the USIDFC is merely an 
“improvement and rebranding of OPIC” 
instead of a radically-different foreign aid 
agency. “In that sense, it is reminiscent of 
the rebranding with improvements of the 
North American Free Trade Agreement 
(NAFTA) that resulted in the United States–
Mexico–Canada–Agreement (USMCA).” 
What is significant about USIDFC is that 
it represents a complete turnaround for an 
administration that was previously focused 
on reducing expenditures for foreign aid. 
The administration recognized that there 
are hard and soft benefits to foreign aid. It 
appears that “concern about China’s growing 
influence in developing countries has been 
the driver of the administration’s new 
embrace of development assistance and soft 
power.”

Continued Challenges
The creation of a single new development 

agency does not completely solve foreign 

development needs nor does it eliminate 
hostility to foreign aid programs. In the 
budget agreement reached in February 
2019, the U.S. House of Representatives 
rejected Mr. Trump’s proposals to eliminate 
the Asia Foundation, the United States-
African Development Foundation, the 
Inter-American Foundation, and the United 
States Trade and Development Agency. 
The February budget agreement instead 
added hundreds of millions of dollars for 
international disaster assistance and foreign 
aid, including an additional $1 billion 
toward peacekeeping activities, an additional 
$96 million to support U.N. peacekeeping 
missions (including those in Afghanistan, 
Iraq, and Libya), and an additional $1.4 
billion to respond to refugee crises overseas. 
Global nutrition programs will also receive 
enough money to exceed the President’s 
budget request by $1.2 billion.

But that was in February 2019. The 
proposed Trump Budget submitted in 
March 2019 asked for even more money to 
construct a southern border wall and again 
sought cuts to foreign aid.

Conclusion
Foreign development aid will remain a 

target for U.S. politicians who claim that 
foreign aid is wasted on countries that vote 
against the United States at the United 
Nations, or who believe that money spent on 
foreign aid would be better spent building a 
southern border wall. Although the United 
States International Development Finance 
Corporation created a stronger version 
of OPIC funded at twice the level of its 
predecessor, the USIDFC came about only 
when the Trump administration feared 
that it would “lose out” to China. Until the 
positive aspects of U.S. foreign aid become 
better known to an administration that sees 
aid purely in a transactional setting (“do this 
for me and I’ll do this for you”), foreign aid 
will remain a punching bag if not a target for 
elimination. n

Professor Mark E. Wojcik teaches International Trade 
Law and International Business Transactions at 
The John Marshall Law School in Chicago. He is a 
member of the Section Council and a former Chair of 
the ISBA Section on International and Immigration 
Law.
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Case note: Muthana v. Pompeo

A new lawsuit in the District of Columbia 
presents federal courts with the occasion 
to further expand or narrow the absolute 
right of United States Citizens to reenter 
its borders. Denial of reentry to a citizen is 
effectively banishment, which is barred by 
the Eighth Amendment. 

In the present case, Hoda Muthana was 
born in New Jersey in October 1994. Her 
father previously worked as a diplomat for 
Yemen, but lost his job because of a civil war 
in Yemen in June, 1994. Ms. Muthana was 
raised in the United States, applied for and 
received a U.S. Passport twice, and eventually 
resided in Alabama for college. Further, 
Muthana’s mother was a lawful permanent 
resident at the time of her daughter’s birth in 
New Jersey.

At some point, Ms. Muthana became 
indoctrinated to believe in the cause of the 
Islamic State of Iraq and Syria (hereinafter, 
“ISIS”). According to pleadings in the case, in 
November 2014, Ms. Muthana was a student 
at University of Alabama at Birmingham. 
She misled her parents and said that she 
was going to Atlanta, Georgia as part of a 
field trip. But, instead she withdrew from 
school and used her tuition reimbursement 
to purchase a plane ticket to Turkey. From 
Turkey, she traveled to Syria. 

There she joined ISIS, and married a 
number of ISIS fighters. She also had a son 
with her second husband. Her first husband 
was an Australian citizen and was killed 
eighty-six days after they married. Her 
second husband was Tunisian. Ms. Muthana 
posted calls to incite violence against the 
United States via social media and burned 
her passport. 

In January 2016, President Obama’s 
administration revoked that passport. Then 
in January 2019, Kurdish forces captured 
Muthana, along with her children. She 
expresses remorse for her actions against the 
United States. Her attorneys have stipulated 
that she is willing to face the retribution of 

the laws of the United States for her actions.
According to the pleadings, on February 

20, 2019, President Donald J. Trump tweeted 
that, “I have instructed Secretary of State 
Mike Pompeo, and he fully agrees, not to 
allow Hoda Muthana back into the Country!” 
Before this social media post, the United 
States had not initiated any action in federal 
court to revoke Ms. Muthana’s citizenship.

On February 21, 2019, Mr. Ahmed, 
Muthana’s father, filed a complaint against 
Attorney General William Bar, secretary of 
the Department of State Michael Pompeo, 
and President Donald Trump in the U.S. 
District Court in the District of Columbia. 
Mr. Ahmed is a naturalized citizen of the 
United States.

According to his complaint, Mr. Ahmed 
did so on behalf of his daughter and his 
grandchildren who currently reside at a 
refugee camp in Northern Syria. Mr. Ahmed 
seeks declaratory relief recognizing that his 
daughter is a United States Citizen, unless 
her citizenship is validly revoked by the 
Constitution of the United States. 

Mr. Ahmed also prayed for expedited 
relief due to his family’s circumstance in 
Syria. On March 4, however, Judge Reggie 
Walton denied that request, agreeing with 
Secretary Pompeo that the conditions of 
the refugee camp in Syria were a matter of 
speculation.

In memorandum in response, Secretary 
Pompeo argued that Hoda Muthana never 
was a U.S. Citizen because her father enjoyed 
diplomatic immunity as a former-diplomat 
for Yemen when she was born in New Jersey. 
It was not disputed that Mr. Ahmed had 
resigned as a diplomat a month prior to her 
birth in New Jersey. 

Pompeo alleged that because the United 
Nations had not received notice of his 
resignation at the time of her birth, Mr. 
Ahmed still enjoyed diplomatic immunity. 
Children of diplomats do not automatically 
receive birthright citizenship even if they are 

born in the United States. Thus, Secretary 
Pompeo argued that Muthana could not 
reenter the United States because she was not 
a citizen. The response by Secretary Pompeo 
does not explain why Muthana did not 
receive birthright citizenship via her mother.

This case comes at the same time when 
the Department of State of the United States 
is encouraging European allies to prosecute 
former ISIS fighters within their own 
borders. It also comes just after the successful 
prosecution of “El Chapo” Guzman in 
federal court in Brooklyn. Yet, nevertheless 
in spite of this context, for the last decade 
the United States government has strongly 
rejected the notion that federal courts are 
capable of prosecuting Islamic terrorists. 
These issues may come to a head, along 
with the prohibition of banishment under 
the Eighth Amendment in the Muthana v. 
Pompeo case. Banishment via Twitter seems 
like a perilous precedent. n
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