ILLINOIS STATE BAR ASSOCIATION

JULY 2025 VOL. 12 NO. 1

Mental Health Matters

The newsletter of the lllinois State Bar Association’s Section on Mental Health Law

l“‘\ 5 X
L LA XN U
“‘I“-\v‘“ ‘0.. ". 'QO
ETPUCSRALEADKA:
= “ LX) 0‘.0.“
“ ““ 0' o 0‘
X 3¢ ‘0‘ ..',0'
P00, 0% % 2% 0,

K/ v 3 f >

A heartfelt congratulations to Sandra Blake for 10 remarkable years as the Newsletter Editor of
Mental Health Matters! Thank you for a decade of outstanding dedication and contributions.
[Sandra is pictured with Judge Kenya Jenkins-Wright at the 2025 Annual Meeting in Lincolnshire.]

Editor’s Note

BY SANDRA M. BLAKE

PRIOR TO THE MENTAL HEALTH
Section Council’s October 28, 2024, meet-
ing, Mark Heyrman posted a proposal for a
Cook County pilot program on this Section
Council’s Central Community chat and
asked for comment. He noted, “The County
Division (which handles commitment and
involuntary treatment matters) and the Pro-
bate Division (which handles guardianships
for disabled adults) are working on a pilot
project to coordinate when an individual
has a matter in both divisions”

“To some extent this is a uniquely
Cook County problem. Given the volume
of litigation and the number of judges,
the Circuit Court is divided into many
divisions. But creating coordination
between guardianship proceedings and
mental health matters makes some sense
everywhere,” according to Heyrman.

While several Section Council members
spoke in favor of the proposal at the
meeting, we were unable to vote on the
proposal because a quorum wasn't present.

Heyrman requested comments, criticisms,
or suggestions to relay to the judges
proposing the pilot project. Because the
Mental Health Law Section is comprised of
attorneys who represent individuals with
mental illnesses, guardians, the State, and
mental health service providers, to name

a few, a robust discussion was anticipated.
However, only one detailed commentary
was submitted in response to the request.

Both the proposal and commentary
were published in the January 2025 issue of
Mental Health Matters. The proposal was
later the subject of Cook County General
Administrative Order 2025-04, effective
February 20, 2025.

Several months later, an article in
support of the pilot project was submitted
for publication. This editor then contacted
the original author for rebuttal. Thanks to
Michelle Luburic and Ann Krasuski for
the point and counterpoint articles in this
issue. Watch upcoming issues for reports
on the effectiveness of the pilot project. B
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A Different Perspective to the Proposal
for a Pilot Project To Establish a

Single Docket for Mental Health and
Guardianship Proceedings

The “problem” is there. You just need to see the forest through

the trees.
BY MICHELLE LUBURIC

RECENTLY, THE COUNTY AND
Probate Divisions of the Cook County
court system announced an exciting
initiative seeking to enhance the lives
of individuals living with mental illness
and the friends and family who support
them by merging the case management
of respondents involved in both mental
health and guardianship proceedings. In
the January 2025 edition of the Illinois
State Bar Association’s monthly newsletter
“Mental Health Matters,” the Editor
opens the newsletter by announcing the
new proposal and invites the members
of the Mental Health Law Section of the
Illinois State Bar Association to share their
comments, criticisms and suggestions to
the new proposal. [Read the Editor’s Note
from January.] One author accepted the
invitation and wrote an article where she
presented reasons to be skeptical of the
proposed new calendar.! The author is
quick to disparage what she identifies as
the program’s shortcomings, but I invite
the author to look closer and see the forest
through the trees.

In order to completely understand
the impact of this unique pairing, it is
necessary to look at what each of these
proceedings does. In a mental health
hearing, the Court presides over hearings
where a hospital files a petition seeking to
either involuntarily medicate or commit
one of its patients for a limited period of
time. In a hearing seeking to involuntarily
medicate or commit a person, the State
must prove that the person has a serious
mental illness and that their illness causes
them to engage in at least one of three

different behaviors the legislature has
identified as warranting State intervention.
405 ILCS 5/2-107.1; 405 ILCS 5/3-701. In
a guardianship hearing, the Court presides
over hearings where the Court is charged
with determining whether a person has a
disability and then must determine if that
disability prevents the person from being
able to partially or completely make their
own personal and financial decisions. 755
ILCS 5/11a-3; 755 ILCS 5/11-12(c).

As a former assistant state’s attorney
who handled cases in the mental health
division for over six years and as an
attorney who is new to the Probate
Division and who is also a member of the
Mental Health Law Section of the Illinois
State Bar Association, I'm thrilled about
this pairing and the potential opportunity
it will provide for wellness and stability
to a unique community within the Cook
County court system.

The guiding principle for both
proceedings is the principle of parens
patriae. The doctrine of parens patriae
is a Latin term that refers to the duty or
responsibility of a government to care
for its most vulnerable citizens including
those with disabilities. The Supreme Court
identified that the State has a legitimate
parens patriae interest in furthering the
treatment of those who are mentally
ill and to provide for mentally ill or
developmentally disabled persons who are
not capable of making reasoned decisions
regarding their mental health treatment.
Inre C.E., 641 N.E.2d 345, 353 (1994).
The Court made note of the fact that
the provisions of the Mental Health and
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Developmental Disabilities Code were
“narrowly tailored to specifically address
the State’s concern for the well-being of
those who are not able to make a rational
choice..” Id. Both the Probate Act and
the Mental Health and Developmental
Disabilities Code apply the principle

of parens patriae in identifying limited
situations where the State can intervene
and care for its most vulnerable citizens
while strictly limiting the breadth of the
intrusion through significant safeguards.
With the new Pilot Project, the primary
focus will be the well-being of the
Respondent and the hope is that the two
divisions of the court system can use

the guidelines of the Probate Act and
the Mental Health and Developmental
Disabilities Code together in trying to
bring the Respondent to mental wellness
and in protecting their ability to care for
their personal and financial needs.

For the six years that I litigated mental
health cases under the rules of the Mental
Health and Developmental Disabilities
Code, I primarily worked with the family
members and friends of individuals
diagnosed with a serious mental illness
and the medical professionals treating
them. By the time I had the honor of
working with this group of people, the
Court was often their last hope. For
many, the family member or friend
for whom they were seeking help had
endured a revolving door of psychiatric
hospitalizations with no lasting relief.
Often, the individual living with a serious
mental illness was either discharged
well before they were stable, stopped
taking their medication shortly upon
discharge or were never admitted. Unless
the person diagnosed with the mental
illness consented, the family member or
friend that the hospital identified as an
appropriate caretaker upon discharge
was denied any information about the
diagnosis, the treatment the individual was
given while hospitalized or their treatment
plan upon discharge. Parents of adult
children expressed frustration over the fact
that hospitals accepted their insurance to
cover the cost of the care their child was
given, but that same hospital was unable
to provide any information about how to

help care for that adult child once they
brought them home, unless the adult child
consented. They were equally frustrated
that although they tried to apply for Social
Security Disability Income to financially
support their loved one who was unable
to work, they were prohibited from doing
so without their loved one’s consent. They
desperately wanted to help their child but
faced one roadblock after another.

The Pilot Project has identified
a problem that IS in need of a
solution

In the author’s response to the
announcement of the Pilot Project
proposal, she identifies “two overarching
concerns.” The first concern is the claim
that the “project looks to be a solution in
search of a problem” and fails to “provide
citations or specific information to
show why such a pilot program would
be needed.” The author concludes that
because the article announcing the
program cites “no data, research, or
citations whatsoever to show how many
respondents have faced a proceeding
under the Mental Health Code while also
facing guardianship in Cook County, or
generally why a person would need to
holistically lose their rights to personal
and/or financial and mental-healthcare
decision-making in one fell swoop in
related proceedings on one docket,”
that the project is over reaching and
unnecessary. While I would agree that
the article published in the Illinois State
Bar Association’s monthly newsletter
announcing the Pilot Project was brief
on many of the details as to how this
project will develop, the proposed merger
had been the topic of discussions with
the stakeholders for months prior. In
addition, a more detailed description of
the project was included in Chief Judge
Timothy C. Evans’ General Administrative
Order 2025-04, entered on February 13,
2025. Nonetheless, any individual who
practices in these areas of the law, has a
family member or friend with a serious
mental illness or is a medical professional
practicing in the field of mental health
needs little encouragement to agree that a
“problem” exists.

The “problem” came through the doors
of the State’s Attorney’s Office every day I
worked there. Not a day went by that I did
not encounter someone who was desperate
to find a “solution” for their loved one who
was struggling with their mental illness.
And most importantly, the “problem” that
they identified was not limited to their
loved one’s mental illness. The “problem”
reached far beyond the person’s mental
health diagnosis because the effects of
untreated or undertreated mental illness
can permeate practically every aspect of
the persons life and the lives of many of
the people in their circles. Families came
in looking for help because their loved
one’s illness was causing them to display
aggressive or destructive behaviors in
their homes and their landlords were
threatening to evict them and sometimes
the entire family. Families came in looking
for help because the hospital expected
them to take their loved one back home,
but the hospital could not give them any
details about their treatment, and they
were afraid that the aggressive behavior
that their loved one displayed before being
hospitalized would return. Families came
in looking for help because their loved
one was unable to take care of their minor
child, unable to manage their medical
needs or was being taken advantage of
by individuals who prey on those with
disabilities and cognitive impairments. The
list goes on...

Admittedly, there are shortcomings
to what the Mental Health and
Developmental Disabilities Code and
the Probate Act can offer, but it is the
recognition of these limitations and the
opportunity to bring the two together
and coordinate care that makes this Pilot
Project so appealing. An initial order for
involuntary treatment or involuntary
commitment under the Mental Health
and Developmental Disabilities Code is
only good for 90 days and more often
than not, the Respondent is discharged
from the hospital well before the 90 days
has expired. 405 ILCS 5/2-107.1(a-5)(5).
Hospitals have limited beds allotted for
psychiatric care and as a result, patients
who could have benefited from a few more
days or weeks in a controlled hospital
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setting are prematurely returned to the
community and expected to access out-
patient care that is equally undervalued
and unavailable. The unfortunate result is
that although many patients see significant
improvements while hospitalized, those
improvements quickly dissipate upon
discharge due to either a refusal to adhere
to or access outpatient care. During my
time practicing as an assistant state’s
attorney in the mental health unit, there
were many times where family members
called seeking help because their loved
one had been repeatedly hospitalized
within the last year to only be discharged
again and again before they were stable

or because their loved one stopped taking
their prescribed medication soon after
discharge. Many times, they did not even
know where their loved one was after
being discharged from the hospital because
the hospital was not allowed to tell them.
Under the guidelines of the Mental Health
and Developmental Disabilities Code, the
family and friends who were seeking help
could get the person with a mental illness
to the hospital, but the Code’s assistance
was extremely limited beyond that.

On the other hand, while the Probate
Act cannot give a court appointed guardian
the ability to consent to mental health
treatment or admission to a psychiatric
facility when the ward is objecting, the
Probate Act does allow a guardian to make
other decisions on behalf of a ward when
their mental illness or developmental
disability is preventing them from acting
in their own best interests. Under the
Probate Act, a guardian can consent to a
life-saving medical procedure that a person
with a mental illness may be irrationally
refusing or assist with finding them a safe
place to live. 755 ILCS 5/11a-17; 755 ILCS
5/11a-18. And it is this exact coordination
of court oversight that the Pilot Program
seeks to merge.

The author of the article cites
sensationalized stories that she “quickly”
gathered from a Google search to convince
the reader of the horrors of guardianship.

I submit that this misrepresentation of
guardianship is unfair as it ignores a
primary tenet of the Probate Code that
“[g]uardianship shall be utilized only as

is necessary to promote the well-being

of the person with a disability, to protect
him from neglect, exploitation, or abuse,
and to encourage development of his
maximum self-reliance and independence.
Guardianship shall be ordered only to

the extent necessitated by the individual’s
actual mental, physical and adaptive
limitations.” 755 ILCS 5/11a-3(b). The
author’s misrepresentation robs the reader
of the opportunity to truly assess the
project’s value and fails to acknowledge
that a person with a mental illness not only
may be living with a mental illness that left
untreated is causing them harm, but may
be causing them to be at risk in other areas
of their life or to put the community at risk.
For example, it is common for a person
with a serious mental illness to have other
underlying medical conditions. Often, when
a person’s mental illness is untreated, they
may not be able to appreciate the severity
of their underlying medical conditions.
This deficit may then cause them to neglect
their medical conditions or refuse treatment
based on symptoms of their mental illness
that may cause them to become suspicious
and paranoid of the individuals trying to
help them.

The Pilot Project is seeking
to enhance the lives of the
Respondents and the people who
care for them

The second concern that the author
identifies with the Pilot Project is that “[t]
the proposed pilot project works to separate
people from their rights ‘efficiently’ and
‘holistically’ to ‘benefit’ stakeholders, except
the most important stakeholder--the
respondent.” Again, this statement fails to
see the bigger picture. It is true thatin a
guardianship proceeding, the Respondent
can be found to no longer have the capacity
to make their own personal and/or financial
decisions, but this result is only possible
after a hearing where the Petitioner must
prove, by clear and convincing evidence,
that the Court should make that decision.
744 ILCS 5/11a-3. Moreover, before a court
can find that a plenary or full guardian-
ship is appropriate, the Court must first
determine that a limited guardianship
would not sufficiently protect the person

with a disability. 755 ILCS 5/11a-12. Clearly,
the Probate Act was written with the intent
to limit court intervention if possible. Ad-
ditionally, the Respondent in a guardianship
proceeding has a right to be present for the
hearing, has a right to counsel, to present
evidence, to confront and cross-examine all
witnesses and has the right to a jury trial.
755 ILCS 5/11a-11. Similarly, in a mental
health proceeding, the Respondent can
only be subjected to involuntary treatment
or involuntary commitment after the State
proves, by clear and convincing evidence,
that such a result is warranted. 405 ILCS
5/2-107.1(a)(a-5)(4); 405 ILCS 5/3-808. In a
mental health hearing, the Respondent also
has a right to be present, a right to counsel
and a right to a jury trial in an involuntary
commitment hearing. 405 ILCS 5/3-802 to
405 ILCS 5/3-806. Thus, and contrary to
what the author suggests, there are pro-
cedural safeguards in both mental health
and guardianship proceedings that protect
the Respondents rights, prevent abuse and
only put these measures in place when they
are truly warranted and when the evidence
supports the results. Furthermore, in both
mental health and guardianship proceed-
ings, the legislature has carved out specific
provisions that allow the Respondent to
challenge and even vacate the Court’s find-
ings. Under the Probate Act, the Respon-
dent has the right to terminate a courts
finding that they are disabled and to either
modify or restore their right to make their
own personal and financial decisions. 755
ILCS 5/11a-20.

The potential interplay between the
two divisions of the Court is an exciting
proposition. Although a judge presiding
over a mental health proceeding can direct
the Respondent to receive medication
against their will or stay in the hospital
against their will, their authority essentially
stops there. While a judge who presides
over a mental health proceeding has the
authority to put an order of protection
in place because it is a court of general
jurisdiction, the Mental Health and
Developmental Disabilities Code is silent
about this request. However, Section
11a-10.1 of the Probate Act specifically
provides that “[a]n order of protection, as
defined in the Illinois Domestic Violence



Act of 1986, may be issued in conjunction
with a proceeding for adjudication of
disability and appointment of guardian

if the petition for an order of protection
alleges that a person who is a party to or
the subject of the proceeding has been
abused, neglected or exploited.” 755 ILCS
5/11a-10.1 This provision very clearly
recognizes that in many situations where
a person is living with a disability, they
are often vulnerable to abuse, neglect, and
financial exploitation. With respect to
concerns that often arise about a disabled
person’ ability to manage or protect their
financial and personal affairs, a judge in a
guardianship proceeding can also direct,
after a person is found to be in need of a
guardian of their person and/or estate, that
someone else will manage their finances,
decide what medical treatment may be
necessary while they are in the hospital or
even that it may be in their best interests to
not have contact with certain people who
may be trying to harm them.

There is no perfect solution to the
“problem” that currently exists, but let me
be certain that a problem most definitely
exists. I agree that advance directives can
and do offer an alternative to the Pilot
Project that is proposed, but advance
directives are not always an option and
in the small segment of the population
that this Pilot Project aims to serve, that
is very often the case. A power of attorney
for health care document can be revoked
at any time and when a person who is
living with mental illness is untreated,
they are often at their most vulnerable and
suspicious. It is often at the time when
they could most benefit from having the
foresight to execute the power of attorney
document that they become the most
suspicious of it and, unfortunately, revoke
its ability to help. Similarly, although a
declaration for mental health treatment
is a great resource, the document is only
valid for three years and since most serious
mental illnesses are a lifelong journey,
these documents are often allowed to
expire and therefore become useless in
times of need. There is no question that
advance directives can provide life-long
stability for many people who live with
mental illness, but for the segment of the

population where these documents are
not in place or have been revoked, mental
health and guardianship proceedings are
the next best alternative. And it is this
specific segment of the population that this
Pilot Project is seeking to reach.

Finally, and most importantly, no
assessment of the value and need for
this Pilot Project could be complete
without considering the “most important
stakeholder” of all, the Respondent. As
certain as I am that a “problem” exists, I
am equally certain that not every person
with a mental illness or a disability needs a
court to intervene in their right to lead an
autonomous life. Both the Mental Health
and Developmental Disabilities Code and
the Probate Act were written to apply in
extremely limited situations because every
person, whether they have a disability or
not, has the right to live their life as they
choose. The group of Respondents that
this Pilot Project seeks to reach is a very
small segment of our population, but it is
a population that deserves thoughtful and
measured consideration of their needs.
Personally, I welcome oversight to ensure
that the Court does not overreach and I
welcome a critical eye to ensure that the

Respondent’s rights are protected.

So, to the author of the article
questioning the value of this Pilot Project,
I ask her to be patient and give the Pilot
Project an opportunity to prove its worth.
From my perspective, the potential
benefits from this unique pairing can be
transformative for the Respondent and
for the Respondent’s friends, family and
greater communities who support them.

I implore the author to continue to hold
all the stakeholders to the highest bar in
protecting the rights of the individuals the
Pilot Project seeks to reach. And lastly, I
invite the author and anyone else who may
have reservations about the need for this
pairing to join me in supporting the Pilot
Project and to give the program a chance
to succeed. B

Michelle Luburic is an attorney with the
Monahan Law Group, LLC.

1. Ann Krasuski, Response to the Proposal for a
Pilot Project to Establish a Single Docket for Mental
Health and Guardianship Proceedings, Illinois State
Bar Association’s Mental Health Matters (January
2025).
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The Combined Guardianship and Mental Health Docket, or
Calendar 20, Segregates Some of the Trees From the Forest

BY ANN KRASUSKI

THE AUTHOR OF THE COMPANION
article has not identified a problem that
a combined docket solves. No doubt, the
Mental Health Code (Code) and adult
guardianship under the Probate Act
address and strive to solve issues people
face. Yet, as the author discusses, there
are still shortcomings. But after several
pages discussing gaps in mental health
care and problems families face, she has
not identified how establishing a combined
docket solves any shortcomings or how it
benefits respondents.

The author notes that “the proposed
merger [of the guardianship and mental
health dockets] had been the topic of
discussions with the stakeholders for
months prior” Not invited to these
preliminary discussions was the Illinois
Guardianship and Advocacy Commission
(GACQ). This is curious because one GAC
division, Legal Advocacy Service (LAS),
is appointed by the court to represent
respondents in approximately 6,000
mental health cases every year in Cook
County, and another GAC division, the
Office of State Guardian (OSG), is the
court-appointed guardian for over 2,000
people who live in Cook County. LAS
was not informed about the pilot project
until October 22, 2024, when the judges’
written proposal was sent out to the ISBA
Mental Health Section Council Central
Community chat. The court could have
benefited from GAC’s contribution to the
“marketplace of ideas” during the planning
stage to help the pilot project function with
respondents in mind and iron out glitches
and issues that had not been considered on
the Calendar 20 docket.

The response points out that both
guardianship and some matters under
the Code have parens patriae in common.
While parens patriae grants the State
authority over guardianship and even
to have a Mental Health Code (which

also stems from the State’s police

powers, Addington v. Texas, 441 U.S.

418, 426 (1979)), that does not mean

that guardianship cases and proceedings
under the Code operate under the

same standards. Guardianship uses a

best interests approach. The term “best
interests” appears 26 times in Article XIa,
governing adult guardianship. 755 ILCS
5/11a-1 et seq. Conversely, “best interests”
seldom appears in the Code, most notably
regarding voluntary admission before
adjudication and agreed outpatient

orders (i.e., respondent’s waiver of due
process), where the court may dismiss a
commitment petition or enter an agreed
order if doing so is “in the best interest

of the respondent and of the public” 405
ILCS 5/3-800; 3-801.5(a)(1). Importantly,
the appellate court has explicitly said that
best interests should not guide the court
in matters under the Code. In re Jennice L.,
2021 IL App (1st) 200407, 4 17-18; In re
Nicholas L., 407 I1l. App. 3d 1061, 1078 (2d
Dist. 2011).

Having a combined Calendar 20 risks
conflating the best interests of a person
under guardianship and the protections
under the Mental Health Code that require
strict compliance to protect a person’s
liberty interests and constitutional right
to refuse medication. In re C.E., 161 Ill. 2d
200, 211-214 (1994). Although judges and
attorneys who work in the area of mental
health care likely have concern for the
well-being of people with mental illnesses,
best interests are not consistent with the
Mental Health Code. Rather, the Code is
designed to protect people’s rights and to
force intervention only as a last resort: “..
the purpose of the statutory framework
is to protect [people with serious mental
illnesses], not just from themselves, but
from us” In re Lisa G.C., 373 Ill. App.
3d 586, 598 (4th Dist. 2007), J. Knecht,
dissenting.

Conflating the best interests approach
of guardianship with the protections of
the Mental Health Code is apparent in

6

the author’s language that the Calendar

20 pilot project provides an opportunity

to “coordinate care” This is not the

court’s role under the Mental Health

Code. Once the State has shown by clear
and convincing evidence that a person is
subject to involuntary medication, the case
is “complete;” and the physician determines
how to administer the treatment. In re
Robert R., 338 11l. App. 3d 343, 354 (4th
Dist. 2003); 405 ILCS 5/2-107.1(a-5)(6)
(giving physicians “complete discretion”
not to administer the treatment). There

is no need or authority for the court to
remain involved in the respondents’
involuntary treatment without a proper
post judgment motion before the court.
735 ILCS 5/2-1203.

The author offers only a single
suggestion for a way that a combined
docket may be helpful: in orders of
protection. She notes that section 11a-10.1
of the Probate Act specifically provides for
an order of protection while the Mental
Health Code “is silent” about orders of
protection, though also asserting that
a judge presiding over a mental health
proceeding could enter such an order
anyway as a court of general jurisdiction.
The Code, however, is not silent and does
indeed provide for orders of protection:
“An order of protection, as defined in the
linois Domestic Violence Act of 1986,
may be issued in conjunction with a
proceeding for involuntary commitment
if the petition for an order of protection
alleges that a person who is party to or
the subject of the proceeding has been
abused by or has abused a family or
household member.” 405 ILCS 5/3-820. A
combined docket, then, is not needed to
protect respondents from abuse, neglect or
exploitation.

Further, the author responds to the
suggestion that better than a combined
docket is for the court to inform people
about advance directives, by noting that
a power of attorney easily can be revoked
when it is most needed and that a mental



health treatment declaration is effective for
three years and may expire “in a time of
need.” However, at the urging of the GAC,
in 2021 the legislature amended the Power
of Attorney Act to provide an optional
delayed revocation provision: “A principal
may elect a 30-day delay of the revocation
of the principal’s health care agency. If a
principal makes this election, the principal’s
revocation shall be delayed for 30 days
after the principal communicates his or her

intent to revoke.” 755 ILCS 45/4-6 (a-5); PA.

102-181 (eft. July 30, 2021). And mental
health treatment preference declarations
do not expire at the three-year mark if they
have been invoked: “If a declaration for
mental health treatment has been invoked
and is in effect at the expiration of 3 years
after its execution, the declaration remains
effective until the principal is no longer
incapable” 755 ILCS 43/10(2).

Most important, it is advance
directives—not guardianship or Calendar
20— that can actually reduce the use of
coercive crisis interventions in mental
health care. Jeffrey W. Swanson et. al,
Psychiatric advance directives and
reduction of coercive crisis interventions,
J. Ment. Health, 17(3): 255-267 (2008),
at https://pmec.ncbi.nlm.nih.gov/articles/
PMC2835342/. And—speaking to the
author’s concerns about families not being
able to override their loved one’s right to
privacy in their medical records— advance
directives permit facilities to disclose
information to the person the recipient
has selected as their trusted agent. 755
ILCS 43/30 (3); 755 ILCS 45/4-10 (c)(4)
(See also 740 ILCS 110/6, permitting a
facility to disclose records without consent
as necessary for a recipient to apply for
or receive benefits “when despite every
reasonable effort it is not possible to obtain
consent because the person entitled to give
consent is not capable of consenting or is
not available to do so0.).

The Calendar 20 court does encourage
advance directives when it thinks
appropriate. But we don’t need a combined
docket to encourage advance directives.
Any probate or mental health judge could
inform people about advance directives.
Also, the Patient Self Determination Act
requires all facilities that receive federal

funding, including mental health facilities,
to inform patients (recipients) about
advance directives. 42 U.S.C. § 1395cc(f);
§ 1396a(w). And at the GAC, we regularly
inform our clients and their families
about advance directives as it is advance
directives that permit trusted agents to
consent to mental health treatment.
Although the author doesn’t mention
it, one stated purpose of Calendar 20 is to
address the revolving door of people being
admitted, discharged, and readmitted to
mental health facilities. This is a laudable
goal for people who do not want to be
admitted to mental health facilities, but
it is not clear how Calendar 20 can assist
in this, especially when a guardian has no
authority to admit a nonconsenting person
to a mental health facility as a voluntary
recipient or to consent to psychotropic
medication over a respondent’s objection.
In re Gardner, 121 Ill. App. 3d 7, 12 (4th
Dist. 1984); 405 ILCS 5/2-107.1(b); (c).
Mental health concerns are prevalent
in our society, though serious mental
illness is rare. In Illinois, one in five people
experience mental illness compared
to 1 in 20 people who have a serious
mental illness. NAMI Fact Sheet, 2021,
IlinoisStateFactSheet.pdf. Calendar 20
singles out the even fewer number of
people with serious mental illnesses in
Cook County with court cases under the
Code who are also facing guardianship or
already have guardians appointed. It also

singles out people subject to mental health
orders who also have guardianship cases,
and expects them to continue appearing
in court for their mental health case after
it is concluded, sometimes months later,
without considering the court’s jurisdiction
to do so, and even though a respondent
has the ability to motion their mental
health case up for further post judgment
proceedings should they want to do so.

To date, only 1 respondent out of 11 has
appeared at Calendar 20.

The court has not identified how many
people face both mental health and guard-
ianship proceedings to justify this combined
docket. At the same time, Calendar 20
segregates people with mental illnesses from
other people under guardianship by creat-
ing a docket for them presided over by one
judge on one day of the week, rather than
letting all the probate judges address matters
for people with mental illnesses in the regu-
lar course of their work. Segregating people
with mental illnesses from other people
with guardians may have the unintended
effect of further stigmatizing them. Why not
treat mental illness as a regular occurrence,
not much different than other conditions
that may warrant court intervention? Why
segregate some of the trees from the rest of
the forest? H

Ann Krasuski is a staff attorney with the Illinois
Guardianship and Advocacy Commission, Legal
Advocacy Service, West Suburban Regional

Office.
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