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The debate on whether corporal punish-
ment is an effective and ethical tool to 
use in raising children has continued for 

decades. The modern trend is to discourage this 
type of punishment. Recent events, such as the 
very public debate over Minnesota Vikings run-
ning back Adrian Peterson’s use of corporal pun-
ishment to discipline his son, illustrate the extent 
to which this parenting method has a negative 
connotation in our society. Well-meaning people 
can reasonably disagree on its merits. 

A person’s view on this topic is shaped by 
many factors. These factors may include a per-
sonal situation in which an individual experi-

enced corporal punishment administered by a 
parent, or the tenets of a religious belief that sup-
port the use of corporal punishment. Regardless 
of our personal position on corporal punishment, 
the Appellate Court, in In re F.W., clearly states 
that a parent has a “right” to administer corporal 
punishment based on the parent’s right to priva-
cy in determining how they will raise their child. 
In re F.W., 261 Ill.App.3d 894, 898, 634 N.E.2d 1123, 
1126 (Ill. App. Ct. 4th Dist. 1994). 

This article will analyze what the courts in 
Illinois deem to be excessive corporal punish-

When a young woman under the age of 
18 in Illinois finds herself pregnant, she 
can turn to the American Civil Liberties 

Union (ACLU) for help. The ACLU’s Judicial Bypass 
Coordination Project provides minors with infor-
mation about the state’s parental notice law for 
those seeking abortions and assistance in ob-
taining what is called a “judicial bypass.”

The ACLU Web site describes in detail what a 
pregnant female under the age of 18 needs to 
know about abortion in Illinois. It gives an over-
view of the Illinois Parental Notice of Abortion 
Law, explaining that one who is under 18 must 
notify an adult family member before she can 
have an abortion. Notification simply means in-
forming the adult family member and it may be 
made in person, by telephone, or by certified 

mail. An adult family member is a person over 
the age of 21 who is the minor’s parent, grand-
parent, step-parent who lives with the minor, or 
the minor’s legal guardian.

It clarifies that notification is not consent, 
pointing out that the minor’s physician must 
notify the adult family member of the minor’s 
choice, not seek the adult’s permission. The adult 
family member does not have the right to tell the 
minor that she cannot have the abortion. The 
exceptions to the notification requirement are: 
medical emergency; the adult family member’s 
written waiver of notification; the minor is a vic-
tim of abuse; she is married, divorced, or emanci-
pated; or by order of the Court after a successful 
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When does corporal punishment become excessive?
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ment. There is a statutory limitation upon a 
parent’s right to use corporal punishment to 
discipline their child. 705 ILCS 405/2-3(2)(v) 
states that a child can be found to be abused 
if they are the victim of “excessive corporal 
punishment.” However, the statute does not 
elaborate on what constitutes excessive cor-
poral punishment. This is due to the fact that 
the court is mandated to consider the best 
interest of the child based upon the specific 
fact scenario of each case.

Thus, it becomes necessary to consider 
what conduct the case law has determined 
to exceed reasonable standards in order to 
determine what constitutes excessive cor-
poral punishment. Although each case is 
considered on an individual basis, the court 
often uses similar factors to determine if the 
punishment crosses the threshold and is 
deemed excessive. The court will consider 
the following factors: 

1.  The amount of damage inflicted: cuts, 
bruises, welts, and fractures. 

2. The demeanor of the child: whether the 
child exhibits anger or violent tenden-
cies, or whether he or she demonstrates 
signs of psychological issues that can be 
attributed to the corporal punishment re-
ceived. 

3. The area of the body being affected: for 
example, a spanking to the buttocks will 
be assessed in a different manner than a 
slap to the face. 

4. The likelihood of further instances of pun-
ishment that would exceed the boundar-
ies of what is deemed acceptable.

5. The danger to the child of further bodily 
harm or mental trauma.

6. The age of the child.
7. The purpose of the punishment: whether 

it was for correcting misconduct by the 
child, teaching a lesson, or done in anger.

8. General reasonableness standards—that 
is, within the bounds of reasonableness 
and humanity.

The court will weigh each of these fac-
tors and any other information relevant to 
the particular case and then make its final 
determination. In re F.W., 261 Ill.App.3d 894, 
903, 634 N.E.2d 1123, 1128-1129 (Ill. App. Ct. 
4th Dist. 1998); In Interest of J.P., 294 Ill.App.3d 
991, 1002-1006, 692 N.E.2d 338, 344-47 (Ill. 

App. Ct. 1st Dist. 1998); People v. Tomlianov-
ich, 161 Ill.App.3d 241, 242-43, 514 N.E.2d 
203, 204 (Ill. App. Ct. 3d Dist. 1987), In re B.H., 
389 Ill.App.3d 316, 319-320, 905 N.E.2d 893, 
896-897 (Ill. App. Ct. 1st Dist. 2009); In Inter-
est of L.M., 189 Ill.App.3d 392, 398, 545 N.E.2d 
319, 324 (Ill. App. Ct. 1st Dist. 1989); In Interest 
of D. M. C., 107 Ill.App.3d 902, 905, 438 N.E.2d 
254, 257 (Ill. App. Ct. 5th Dist. 1982).

Unfortunately, in many instances the 
punishment used by the parents so far ex-
ceeds the realm of reasonable behavior that 
the courts of review rarely have the oppor-
tunity to consider cases where the action in 
question could reasonably be determined 
to be non-excessive. However, the court has 
made several rulings that help define where 
that line exists and when the punishment 
that has occurred meets a standard for ex-
cessive corporal discipline. 

In In the Interest of L.M., the court made 
the determination that the mother inflicted 
excessive corporal punishment on her two 
sons, aged seven and nine. In that instance, 
the abuse was reported by the father. The 
children had been left unattended by the 
mother for over a day. Both boys were dirty 
and both were suffering from colds. In Inter-
est of L.M., 189 Ill.App.3d 394 - 95. Although 
each of these factors was important, the 
court determined that significant empha-
sis should be placed on the fact that one of 
the boys had at least five whip marks on his 
back that were scabbed over and healing. 
The marks were the result of a whipping, 
administered by the mother, for playing ball 
in the house. Equally significant was the psy-
chological evaluation of the mother and the 
expert testimony that confirmed she was 
unable to perceive when she was behaving 
in an overly-aggressive manner. These fac-
tors combined led the court to a determine 
that the punishment was excessive in this 
particular case, and it could be reasonably 
believed that the mother was likely to cause 
such harm in the future. In Interest of L.M., 189 
Ill.App.3d 401.

Another case that helps determine the 
line between corporal punishment that is 
protected and that which is excessive is In 
re B. H. In this case, the mother of a fifteen 
year old girl became upset when the girl 
did not complete the chores she was given. 

The girl was told that she was not allowed to 
have dinner with the family. In turn, the girl 
became upset, packed her bags, and threat-
ened to leave the house. This prompted the 
mother to pursue the girl to her room where 
a physical altercation occurred. During the 
altercation, the mother bit and scratched the 
girl’s face and chest. The girl left the home 
and received medical treatment for the in-
juries. In re B.H., 389 Ill.App.3d 318. In this 
instance, the court determined that the pun-
ishment handed out was excessive. This case 
was unique in that the mother claimed that 
the injuries were the result of the physical 
altercation and not related to her intent to 
discipline her child. The court did not agree 
with this argument and concluded that the 
fight was a direct result of the discipline the 
mother attempted to administer when she 
banned the girl from dinner. In re B.H., 389 
Ill.App.3d 320. The court also gave special 
consideration to the manner in which the 
mother disciplined the girl. The court noted 
that the mother was enraged and lashed out 
as opposed to calmly administering pun-
ishment. Finally, the court noted that the 
girl was unhappy and thus clearly suffered 
a negative impact from the use of exces-
sive corporal punishment. In re B.H., 389 Ill. 
App.3d 320.

The court has found in some cases that 
even if the corporal punishment exceeds the 
norm it does not meet a standard for being 
excessive. In In Interest of J. P. the court con-
cluded that a mother’s use of a paddle--in 
this case a 12 inch wooden spoon, which the 
mother referred to as ‘the rod”--to discipline 
her child was not excessive corporal punish-
ment. In Interest of J.P., 294 Ill.App.3d 1001. 
In this case, the mother repeatedly used the 
wooden spoon to discipline her child. The 
child reported the mother’s actions during a 
visitation with the father when an oar from 
a boat caused a fearful reaction based upon 
the punishment previously administered by 
the mother. In Interest of J.P., 294 Ill.App.3d 
994 - 996. The court found that the mother 
used “the rod” as often as two to three times 
a week. On one occasion, the force of the 
paddling caused bruising. The distinguish-
ing factors in this case were the child’s dis-
position, the mother’s intent, the mother’s 
demeanor while administering the punish-
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ment, and her remorse on the one occasion 
when the bruising occurred. In Interest of J.P., 
294 Ill.App.3d 1004 - 1005. The child seemed 
happy and well-adjusted, and reportedly 
had a good relationship with the mother. The 
mother called the time in which she went to 
retrieve the spoon her “cooling down period.” 
She always administered the punishment in 
a calm fashion and discussed it with the child 
afterwards. On the occasion when the bruis-
ing occurred, it was a small bruise and the 
mother notified the child’s babysitter and 
the child’s father. Neither of whom consid-
ered the bruise to be of major concern. The 
court reviewed all of this information on a 
continuum of one to 100, where anything 
over the level of 65 was deemed excessive. 
In Interest of J.P., 294 Ill.App.3d 1001. The fac-
tors that were considered as negative factors 
in the mother’s use of corporal punishment 
included her decision to employ the wooden 
spoon while administering punishment, the 
bruising, the frequency of the punishment, 
and the mother’s reluctance to discontinue 
inflicting corporal punishment based on 
religious beliefs regarding its use. However, 
the positive factors that were considered as 
part of the continuum analysis lead the court 
to determine that the corporal punishment 
was not excessive. In Interest of J.P., 294 Ill.
App.3d 1004 - 1005.

Illinois courts have clearly determined 
that parents do have the right to use corporal 
punishment to discipline their children de-
spite the debate that continues to surround 
its use. The courts in Illinois have also deter-
mined that the evidence and fact scenario in 
each case must be considered in determin-
ing whether excessive corporal punishment 
occurred. The punishment employed must 
always be weighed against the best interests 
of the child. The court gives special weight 
to the nature of the injury caused by the 
punishment, the frequency and manner in 
which the corporal punishment is delivered, 
the child’s happiness and mental state, and 
the likelihood that the child will be in further 
danger of injury in the custody of the parent. 

Corporal punishment is a controversial 
and perplexing area of the law based on our 
personal perceptions and, for many people, 
an inability to view the use of corporal pun-
ishment objectively. For most people, an 
objective analysis of what is considered ac-
ceptable and within the scope of the law re-
garding the use of corporal punishment be-
comes an insurmountable challenge when 

we believe that those who are at risk are 
those we view as most vulnerable in society-
-children. 

However, when the cases cited in this ar-
ticle are viewed individually, as the court has 
determined that they should be, the specific 
facts and circumstances of each case provide 
the context for the courts to determine what 
constitutes excessive corporal discipline. Ul-
timately, the court must consider a parent’s 
right to privacy in determining how they will 
raise their child within the context of the law, 
weigh all the factors, and then apply the law 
against the ultimate consideration that gov-
erns the decisions, which is the health and 
well-being of each child. ■
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judicial bypass hearing.
A judicial bypass occurs when a judge 

enters an order allowing the minor to ob-
tain an abortion without notification to an 
adult family member. The minor must meet 
certain criteria in order to have an abortion, 
absent adult family member notification. 
The minor must prove to the judge that she 
is either sufficiently mature and well enough 
informed to make an intelligent decision to 
abort or that notification would not be in 
the minor’s best interest. The judicial bypass 
hearing is confidential and the minor has 
the right to free legal counsel. Examples are 
given of what makes a minor mature and 
informed and of situations in which notice 
would not be in the minor’s best interest.

The Illinois Parental Notice of Abortion 
Law states that the minor is to be appointed 
a guardian ad litem for the procedure. If the 

minor is satisfied with her attorney, she may 
ask the Court to appoint her attorney as 
guardian ad litem.

In preparation for the judicial bypass, the 
website recommends that the minor be-
come informed regarding possible alterna-
tives to abortion (parenting and adoption) 
and presents a thoughtful approach to those 
options, citing in particular a warning against 
certain crisis pregnancy centers that falsely 
purport themselves to be “all options” clinics. 
It advises the minor to complete the 55-ques-
tion “Lawyer Meeting Questionnaire” prior to 
meeting with her attorney, and also discusses 
abortion costs and payment options. 

The judicial bypass hearing process is 
swift and a decision speedy. Once a petition 
is filed, a judge must render a decision within 
48 hours. Under certain circumstances, the 
judge may make the decision immediately 

following hearing. Should a decision take 
longer than 48 hours from the time of filing, 
the judicial bypass is considered automati-
cally granted. 

This program is so very important and 
provides valuable services and great sup-
port to those young women in need. If you 
would like to be a volunteer attorney for 
the ACLU’s Illinois Judicial Bypass Coordina-
tion Project, please call 877 .44 .BYPASS or 
312 .560 .6607. 
__________

Mary F. Petruchius is a solo general practitioner 
in Sycamore, IL. She is the immediate past Chair of 
the ISBA Standing Committee on Women & the 
Law. Mary is also a member of the ISBA Diversity 
Leadership Council and Child Law Section Council, 
and is a board member of the Illinois Bar Founda-
tion. Mary may be reached at marypet@petruchi-
uslaw.com and her website is www.petruchiuslaw.
com.

The ACLU’s Illinois Judicial Bypass Coordination Project
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As an adult, our past transgressions 
and mistakes as a minor seem distant. 
But are adults still subject to charges 

years later for alleged crimes committed 
during their youth? A recent internal split 
between sister Divisions of the First District 
of the Illinois Appellate Court has spawned 
debate on the issues of when and why adults 
can be tried in juvenile court for crimes com-
mitted as minors. The First Division of the 
First District’s holding in People v. Richardson, 
14 N.E.3d 503 (2014) seems to contradict a 
previous decision from the Second Division’s 
holding in People v. Fiveash, 2014 IL App (1st) 
123262, 8 N.E.3d 1221 (2014) and thus we 
must reconcile the holdings in these two cas-
es in order to understand how these Courts’ 
adverse interpretations of the Juvenile Court 
Act of 1987 (the Act) apply to our clients.

 To understand the issue, we must first 
look at the pertinent sections of the Act that 
are at issue in these two cases. Under Section 
5-120 of the Act:

“Proceedings may be instituted 
under the provisions of this Article 
concerning any minor who prior to 
the minor’s 17th birthday has violated 
or attempted to violate *** any federal 
or State law. Except as provided in Sec-
tions 5-125, 5-130, 5-805, and 5-810 of 
this Article, no minor who is under 17 
years of age at the time of the alleged 
offense may be prosecuted under the 
criminal laws of this State.” (705 ILCS 
405/5-120 (West 2002)).

The exception in Section 5-130 provides, 
in part, that any minor who commits *** ag-
gravated criminal sexual assault, and was at 
least 15 years old at the time of the offense, 
shall be prosecuted under the criminal laws 
of this state. 705 ILCS 405/5-130 (West 2002). 
Lastly, as defined in the Act, ‘Adult’ means a 
person 21 years of age or older, and a ‘Minor’ 
means a person under the age of 21 years 
subject to this Act. (705 ILCS 405/1-3(2), (10).

In People v. Fiveash, the Defendant was 
a 23-year-old adult charged by indictment 
with criminal sexual assault for acts he alleg-
edly committed as a 14- and 15-year-old mi-
nor. 8 N.E.3d at 1222. In ruling for Fiveash on 
his motion to dismiss for lack of jurisdiction 

under section 5-120 of the Act, the trial court 
agreed with Fiveash that he could not be 
prosecuted under the indictment because it 
spanned a time period that includes when he 
was both 14 and 15 years old. Id. Further, the 
court found that some of Fiveash’s alleged 
offenses occurred when he was 14 years old 
and thus he was not subject to the automatic 
transfer provision of section 5-130 of the Act.
Id at 1223.

On appeal, the First District, Second Divi-
sion Appellate Court reversed, finding that 
the trial court erred in dismissing the indict-
ment against Defendant. The Court found 
that section 5-120 of the Act, given its plain 
and ordinary meaning, does not bar criminal 
prosecution of an adult defendant for crimes 
that occurred when he was under 17 years 
of age. Id at 1229. The Court reasoned that 
the age of Defendant at the time of pros-
ecution controls, based on its interpretation 
of Section 5-120 and the exception in Sec-
tion 5-130, saying, “…Section 5-130 applies 
strictly to a defendant who is under 21 years 
of age at the time he is charged with certain 
offenses”.Id at 1128 (emphasis added). The 
Court went on to say that, “…Section 5-120 
reads to prohibit only the criminal prosecu-
tion of a person under the age of 21 years sub-
ject to the Act who was under 17 years of age 
at the time of the alleged offense”.Id at 1227 
(emphasis added by the Court). Because De-
fendant was 23 years old at the time he was 
charged, he was not “a person under the age 
of 21 years subject to this Act”, and the pros-
ecution was not prohibited from criminally 
charging Defendant. Id.  In theory, this could 
result in Class X felony charges being brouh-
gt against a person up to age 35 for offenses 
committed while under 14 years of age. 

Interestingly, two months later, the First 
District, First Division decided People v. Rich-
ardson, a case with facts very similar to those 
in Fiveash. People v. Richardson, 2014 IL App 
(1st) 122501 (Ill. App., 2014), 14 N.E.3d 503. 
In Richardson, the Defendant was indicted 
for aggravated criminal sexual assault that 
allegedly took place when Defendant was 
14 years old. 14 N.E.3d 505. Initially, the State 
filed a delinquency petition against Richard-
son in juvenile court when he was 26 years 
old, in the hopes that the State would obtain 

discretionary transfer to charge Richardson 
as an adult. Id. The juvenile court dismissed 
the indictment with prejudice, finding it 
lacked jurisdiction based on Richardson’s 
age at the time he was charged. Id. Richard-
son, 29 years old now, was indicted under 
criminal charges in adult criminal court. Id. 
In granting Richardson’s motion to dismiss 
the new indictment, the trial court held that 
Richardson could not be prosecuted in adult 
criminal court for a crime that allegedly oc-
curred when he was a juvenile. Id.

On appeal, the First District, First Division 
Appellate Court affirmed the trial court’s 
ruling, declining to follow the analysis of its 
sister Division in the Fiveash case. In holding 
that the trial court did not err in dismissing 
Richardson’s indictment, the Court agreed 
with the 4th District Appellate Court’s in-
terpretation of the Act, and that the phrase 
“no minor who was under 17 years of age at 
the time of the alleged offense may be pros-
ecuted” should be interpreted to bar adult 
prosecution of a 29-year-old who committed 
an offense at age 14 because a 29-year-old 
is not a ‘Minor’ as defined under the Act.Id 
at 508. The Court applied the “rule of lenity”, 
which states that ambiguous criminal stat-
utes are construed in the defendant’s favor. 
SeePeople v. Glutman, 959 N.E.2d 621 (Legis-
lature did not intend absurd, inconvenient, 
or unjust results and thus ambiguous crimi-
nal statutes are construed in the defendant’s 
favor). The Court noted that a ‘Minor’ includes 
only persons under 21 years old who are 
subject to the Juvenile Court Act under the 
definition contained in 405/5-105(10), and 
being that Richardson was 29 at the time he 
was charged, he was not a minor as specified 
by the Act and therefore was not subject to 
prosecution under the Act. Id.

How is it that two Appellate Courts in the 
same District can look at the same statutory 
language and reach two opposite conclu-
sions when applied to a fact pattern that 
is nearly identical? Both Defendants were 
adults when they were charged, and both 
crimes were alleged to have occurred when 
they were minors. Is the Second Division 
willing to stretch the “unambiguous” words 
of legislature too far in the hopes that it can 
remedy the “train crash” of statutes creating 

How old is too old?
By Jason Patel, Student Northern Illinois University School of Law 
Edited by Michael Raridon, Attorney at Law, Winnebago County
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loopholes for adults to evade prosecution for 
their crimes as minors? Or maybe the First 
Division isn’t willing to read too deeply into 
the “ambiguous” words of the legislature for 
fear of setting deleterious precedents that 
would subject defendants to unlawful pros-
ecution and instead choose to focus on the 
plain words and meanings written into the 
statutes? The answer lies somewhere in be-
tween.

Factually, Richardson and Fiveash are al-
most indistinguishable, and the statutory 
sections referred to therein are identical. The 
divide between the Divisions stems from the 
ambiguous/unambiguous meaning of the 
word ‘minor’ as contained within the statue. 
The Fiveash Court chose to interpret ‘minor’ 
unambiguously, giving it the plain and or-
dinary meaning “’a person under the age of 
21 years subject to the Act’ who was under 
17 years of age at the time of the alleged 

offense.” 8 N.E.3d 1227 (emphasis added). 
Because Fiveash was 23 at the time he was 
charged, he was not ‘a person under the age 
of 21 subject to the Act’ and there was no bar 
from criminally prosecuting him. Id. From 
this reading of the ruling, it is evident the 
Court’s fear in Fiveash is that defendants are 
immunized for serious criminal acts by using 
unintentional loopholes created by the legis-
lature.  The Court chose to interpret the Act’s 
language in a way that would reflect its de-
sire to prosecute adults trying to hide behind 
the shield of juvenile court. Id at 1228. 

The Richardson Court, however, chose to 
interpret ‘minor’ ambiguously using the rule 
of lenity,and interpreted the meaning of ‘mi-
nor’ as a person “subject to the Act.” Id at 508. 
Thus, Richardson was not ‘subject to the act’ 
because he was over the age of 21 and there-
fore the State was barred from prosecuting 
him. Id. Based on the Richardson Court’s rul-

ing, one could ascertain their fear was that if 
they were to follow the alternate path their 
sister Second Division followed, it could lead 
to potential cases where the State could 
choose not to charge a juvenile with a crime 
until there is no longer jurisdiction over him 
in juvenile court and then charge him for that 
crime in adult criminal court, where the pun-
ishment is more severe and the defendant 
no longer is afforded the benefits of age-
sensitive remedies available to juveniles. Id 
at 508, 509.

While this topic will continue to be an 
judicial issue until this split is resolved, one 
thing that can be agreed upon is that when 
it comes to statutory language, courts can 
have wildly different “unamiguous” interpre-
tations of the same set of words. These dif-
fering views, however, should lead to a leg-
islative clarification. So for now we are left to 
wonder “how old is too old?” ■

Case law updates
By Grudnyk and Associates

Custody

In re Marriage of Rogers, 2015 WL 307752 
(Ill .App . 4 Dist .), Jan . 26, 2015

The Wife appealed the trial court’s deci-
sion modifying custody from her being 
designated the residential parent to 

the Husband being designated the residen-
tial parent of the minor child. Originally, the 
trial court did not grant the modification, 
finding that “changed conditions alone do 
not warrant modification in a child custody 
judgment without finding that such changes 
affect the welfare of the children.” The court 
expressed great concern with its decision. 
The Husband filed a motion to reconsider, 
and the trial court recognized that it placed 
too high a burden on the Husband to show 
that the Wife’s actions adversely affected the 
minor child.

The appellate court found that the evi-
dence is clear that the Wife had multiple 
psychotic episodes. Although Wife claimed 
that those events were the result of medi-
cation she was taking, the Wife did not stop 
taking the medication, and did not seek 
further medical attention. Further, it was by 
pure luck that the child was not harmed. Fur-
ther, the court found that the Wife was not a 

credible witness. The court found that these 
changes clearly affected the child’s welfare 
insofar as they increased the risk of some-
thing bad happening to him. The statute 
allows the court to modify custody upon a 
showing that a change in circumstances has 
occurred which could lead to future harm or 
otherwise adversely affect the child’s welfare. 
Therefore, the decision of the child court was 
affirmed. 

In re Marriage of Lamano, 2015 WL 
140709-U (Ill .App 3 Dist .), Feb . 6, 2015*

*Supreme Court Rule 23(e)(1) Order
Wife was awarded “emergency temporary 

custody” during a hearing held on December 
5, 2013, a Guardian ad litem was appointed 
and after a number of hearings on custody 
among other matters, Husband was award-
ed sole custody on September 10, 2014 with 
Wife having supervised visitation. Wife ap-
pealed, pro se, stating that under Section 610, 
her award of “temporary custody” should not 
have been modifiable before the two-year 
mark. With neither party adhering to Illinois 
Supreme Court Rule 341, the court explained 
that the hearing on December 5, 2013 was 
not a final custody hearing, noting that a 
Guardian ad litem was assigned, the parties 

were ordered to attend mediation, and that 
the order stated “temporary.” The court next 
addressed the argument that the 602 fac-
tors were not properly applied, noting that 
the trial court did not abuse its discretion 
and methodically considered the best inter-
est factors, finding more factors than not 
weighed in favor of Husband. Finally, Wife ar-
gued that the court’s order for a psychologi-
cal evaluation without cause or pleadings 
deprived her of due process. However, the 
court found it unnecessary to even reach the 
merits of this issue, due to the Wife’s failure 
to cite to any authority to support her argu-
ment, thereby effectively waiving it, affirm-
ing the decisions of the trial court. 

Order of Protection

Lovestrand v. Levoy, 2014 WL 7344163 
(Ill .App . 2 Dist .), Dec . 24, 2014*

* Denotes Rule 23(e)(1) Order 
The Mother appealed the trial court’s or-

der denying a plenary order of protection 
against the Father, but the appellate court 
affirmed the trial court’s ruling.

Here, the Mother argued that the Father 
concealed the child and threatened the 
Mother with a gun. The Father argued on 
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appeal that the Mother failed to meet her 
burden of proof and that he was acting un-
der the belief that the Mother was prohibited 
from visitation with the minor child due to 
findings by DCFS. Further, the Father argued 
that the Mother was using an order of pro-
tection to bypass the proper procedural re-
quirements to file and request visitation with 
the minor child, as DCFS had found that the 
Mother neglected the child. The appellate 
court held that the trial court was warranted 
in finding that the Father’s testimony was 
more credible than the Mother’s testimony 
as the Father had legal custody of the child 
and was under a reasonable impression that 
he was not supposed to allow visitation be-
tween the Mother and the child. Further, the 
Mother was not honest in regards to other 
aspects of the proceedings. In particular, she 
was not honest during a mental health as-
sessment, failed to undergo an ordered psy-
chological examination, and attempted to 
hide the results of the mental health assess-
ment from the Guardian ad item assigned 
to the case. In addition, the appellate court 
found that the Father admitted he sent a 
threatening text to the Mother but that any 
threat of a gun by the Father was an isolated 
incident, as he did not own any guns at the 
time of the threat and was under a reason-
able impression that he was not supposed 
to allow visitation between the Mother and 
the child due to the DCFS finding. Ultimately, 
the appellate court affirmed the trial court’s 
ruling.

Removal

In re Marriage of Grasse, 2014 WL 
7466099 (Ill .App . 3 Dist .), Dec . 30, 2014

The Husband appealed from the judg-
ment of the circuit court granting the Wife’s 
petition for removal. Wife moved from Florida 
to Illinois after the Husband was incarcerated. 
She then divorced the Husband and became 
employed as a teacher. The children’s grand-
parents have been helping her raise the chil-
dren and have helped to financially support 
the family. As the children are older, they tes-
tified in camera. All three children stated that 
they did not want to move as they would 
miss their school, family, and friends. The ap-
pellate court found that the trial court did 
not consider the paramount question pre-
sented in a removal case: whether removal is 
in the best interest of the children. It is clear 
that the trial court also failed to apply the 
statutory factors in reviewing the removal 

case. The appellate court found that the trial 
court granted the petition solely because it 
found that the removal would not interfere 
with the Husband’s visitation rights (he didn’t 
have any while he was incarcerated.) There-
fore, the case was reversed and remanded. 

In re Marriage of Tedrick, 2015 WL 377050 
(Ill .App . 4 Dist .), Jan . 29, 2015

The appellate court reversed and re-
manded the trial court’s denial of a petition 
for removal filed by the Wife, who had pre-
viously been awarded residential custody of 
the child, and found the trial court’s decision 
was against the manifest weight of the evi-
dence.

Here, the appellate court found that the 
motivation for the removal was not dubi-
ous and instead resulted in a better job for 
Wife, positively impacted the Wife’s health, 
increased time spent between the child and 
the Wife, and increased support of the Wife’s 
immediate family. Further, the Wife made 
considerable effort to facilitate continued 
contact between the Husband and the child. 
The appellate court held that concerns re-
lated to the child traveling alone via airplane 
was not a sufficient reason to deny removal, 
based upon the fact that the child was ac-
companied by both parents to the departure 
and arrival gates, was in the care and custody 
of flight attendants during the flight, had 
traveled alone at least two times by the time 
of the hearing before the trial court, and the 
child had not expressed concerns about trav-
eling alone. The appellate court found that 
the Husband had not diligently exercised his 
visitation rights as he had not opted to use 
two weeks of summer time with the child in 
2013 and in 2014, and he sent the child to 
his Wife’s daycare from Monday through Fri-
day during both weeks. The appellate court 
found that adjusting the parenting sched-
ule to make the Husband’s visitation less 
frequent but for longer periods of time, par-
ticularly in the summer, would not negatively 
affect the Husband’s relationship with the 
child. In sum, the appellate court reversed 
the trial court’s judgment and remanded the 
case for the trial court to create a new visita-
tion schedule.

Hedrich v. Mack, 2015 WL 141126 (Ill .App 
2 Dist .), Feb . 17, 2015

Father appealed from the decision to al-
low Mother to remove the minor child from 
the State of Illinois before a paternity action 
had been filed. Father filed an emergency 
petition for injunctive relief four days after 

Mother removed the child. The trial court 
granted Father’s motion, finding that section 
13.5 of the Parentage Act did not apply once 
the minor child had been removed, stating 
“the only right that could be protected by 
13.5 is the right to enjoin removal, not to re-
turn a child when there was no case pend-
ing.” The appellate court reasoned that forc-
ing the Father to have filed a petition before 
the child was removed would be against the 
statutory intent of Section 13.5, and that 13.5 
was the only way the court was able to or-
der the return of a minor child in situations 
where the parents were never married and 
no proceedings whatsoever existed prior to 
the custodial parent leaving the state with 
the minor child. Therefore, the appellate 
court reversed and remanded the decision 
with directions. 

In re Marriage of Johnston, 2015 WL 
140919-U (Ill .App 2 Dist .), Feb . 10, 2015*

Wife petitioned the trial court for removal 
and was denied. The appellate court affirmed 
the decision. The appellate court closely 
examined how the trial court analyzed the 
Eckhart factors, and specifically looked at the 
motives of each parent in how they viewed 
what was in the children’s’ best interest. The 
Wife was not forthcoming with her specific 
future plans with the children during a de-
position and with conversations before trial 
with the Guardian ad litem. Although the 
court did not find this tantamount to im-
proper motive, it was questionable. Wife was 
planning on marrying her fiancé who lived 
out of state and the benefit of her happiness 
did not outweigh the costs to the children. 
After discussing the motives of both parties, 
relying on the Guardian ad litem’s recommen-
dations after interviews with the children, 
examining both locations and the benefits 
thereof, and looking at how a new parenting 
schedule might affect the children, the court 
found that denying the petition for removal 
was not against the manifest weight of the 
evidence. 

Pate v. Sochotsky, 2015 WL 140835-U (Ill .
App . 4 Dist .), Feb . 5, 2015*

Father appealed the trial court’s decision 
allowing Mother to move the minor child 
out of state after her new husband received 
a promotion at work outside of Illinois. In go-
ing through the Eckhart factors, the appellate 
court reasoned that the trial court viewed 
the improvement of the financial situation of 
the parties based on speculation, neglecting 
to take into consideration additional travel 
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expenses with the new visitation schedule. 
The trial court abused its discretion when 
allowing either party’s’ testimony regard-
ing the quality of the schools in either area. 
Father had always diligently exercised his 
visitation rights and the new schedule would 
reduce his visitation time with the minor 
child by 35%. The Mother did not meet the 
burden proving by the manifest weight of 
the evidence standard that the move would 
enhance the minor child’s quality of life. 
Therefore, the appellate court reversed the 
decision granting the residential parent per-
mission to remove the child.

Paternity

In re Marriage of Ostrander, 2015 WL 
130755 (Ill .App . 3 Dist .), Feb . 25, 2015

Wife appealed from a denial of her mo-
tion to reconsider where the court stated 

that finding of no paternity through a DNA 
test performed eight years after the child’s 
birth was sufficient to terminate his paren-
tal rights and child support obligations. The 
issue on appeal was whether the statute of 
limitations barred the Husband from bring-
ing the action. The statute of limitations is-
sue was raised for the first time in the Wife’s 
motion to reconsider. Husband argued that 
since the issue was not raised in her original 
response to his “motion regarding finding 
no paternity,” the issue had been waived. 
However, the appellate court stated that 
the trial court misconstrued the statute. The 
trial court improperly placed the burden 
of proof on the Wife as to why the paternal 
relationship existed since birth, where the 
statue states that, as an affirmative defense, 
the burden was the Husband’s to establish 
that he had only “obtained knowledge of 
relevant facts” within the two year period be-

fore bringing the motion. The record showed 
that the Husband had knowledge since the 
child’s birth that the child may be his. In ad-
dition, Husband offered no evidence that he 
had only recently learned that he was not the 
biological father, other than the new DNA 
test. The court quoted the Fourth District in 
stating, “It is wrong to make a child a part of 
a family unit and pass over substantial con-
cerns regarding the child’s paternity only to 
raise them years later in an attempt to avoid 
child support.” In re Marriage of O’Brien, 247 Ill.
App.3d 745, 750 (1993).

The appellate court stated that the trial 
court erred in not appointing a Guardian ad 
litem, as the minor child’s interests were not 
adequately represented. Therefore the ap-
pellate court reversed the order of non-pa-
ternity and remanded the matter for setting 
of child support. ■
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