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Does an injured person have a cognizable 
claim for negligence against a former 
teacher for an injury occurring after in-

struction that the injured person claims can be 
traced to poor teaching? Probably not, accord-
ing to a recent Illinois Appellate Court decision, 
Waugh v. Morgan Stanley and Co., Inc., 2012 Il App 
(1st) 102653, 359 Ill. Dec. 219, 966 N.E.2d 540 (1st 
Dist. 2012) (“Waugh). 

A claim for negligence against teachers and 
educational institutions for the quality of educa-
tion received sounds in the tort of educational 
malpractice. This tort, also described as educa-
tional negligence, is not cognizable in Illinois. 
Educational malpractice claims are those which 
raise “ ‘questions about the reasonableness of an 
educator’s conduct in providing educational ser-
vices’ or which require ‘an analysis of the quality 

of education.’ “ Id. at ¶ 28, 966 N.E.2d 549, citing 
Dallas Airmotive, Inc. v. FlightSafety International, 
Inc., 277 S.W.3d 696, 700 (Mo. Ct. App. 2009); Flo-
rvigen v. Cirrus Design Corp., 796 N.W.2d 541, 552 
(Minn. Ct. App. 2011). The Dallas Airmotive court 
provided the following examples of negligence 
claims that sound in educational malpractice:

If a negligence claim raises questions 
concerning the reasonableness of the edu-
cator’s conduct in providing educational 
services, then the claim is one of education-
al malpractice. Christensen v. S. Normal Sch., 
790 So.2d 252, 255 (Ala. 2001). Similarly, if 
the claim requires an ‘analysis of the qual-
ity of education received and in making 
that analysis the fact-finder must consider 

On May 24, 2011, the Illinois Supreme 
Court (i) reaffirmed that a litigant who 
files an amended pleading must real-

lege or incorporate previously dismissed claims 
to preserve the right to appeal the dismissal of 
those claims; and (ii) clarified that, under Illinois 
law, a claim for fraudulent misrepresentation 
will not lie between two parties with a “purely 
personal” relationship, even if the defendant’s 
misrepresentations caused the plaintiff to suffer 
economic loss.1 

In Bonhomme v. St. James, plaintiff brought an 
array of tort claims arising from medical, psycho-
logical, and economic damages she suffered as a 

result of defendant lulling her into a long-term, 
online romantic relationship with a fictional 
character whom defendant eventually induced 
plaintiff to believe had died of liver cancer. Af-
ter plaintiff’s original claims were dismissed for 
failure to state a valid cause of action, she filed 
an amended pleading alleging only one count 
of fraudulent misrepresentation. The Illinois Su-
preme Court ultimately held that claims not rein-
corporated into her amended pleading had been 
abandoned for purposes of appeal. Further, the 
court held that plaintiff’s fraudulent misrepre-
sentation claim could not lie because the parties’ 
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Does your claim allege educational malpractice?
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principles of duty, standards of care, 
and the reasonableness of the defen-
dant’s conduct,’ then the claim is one 
of educational malpractice. Id. If the 
duty alleged to have been breached 
is the duty to educate effectively, the 
claim is one of educational malprac-
tice. Vogel v. Maimonides Academy of 
Western Connecticut, Inc., 754 A.2d 824, 
828 (Conn. App. Ct. 2000). A claim that 
educational services provided were 
inadequate, substandard, or ineffec-
tive constitutes a claim of educational 
malpractice. Lawrence v. Lorain County 
Cmty. Coll., 127 Ohio App.3d 546 [Ohio 
Ct. App. 1998]; Alsides, 592 N.W.2d 473. 
Where the court is asked to evaluate 
the course of instruction or the sound-
ness of the method of teaching that 
has been adopted by an educational 
institution, the claim is one of educa-
tional malpractice. Andre v. Pace Univ., 
170 Misc. 2d 893 (N.Y. App. Div. 1996).

Dallas Airmotive, 277 S.W.3d 700. 
Recently, in Waugh, the Illinois Appellate 

Court, First District, Fourth Division, consid-
ered a claim in which the appellant alleged, 
in relevant part, that a flight instructor neg-
ligently trained an airplane pilot and, due to 
this negligent instruction, the pilot thereafter 
crashed the aircraft. The plaintiff made mul-
tiple allegations of ineffective training by 
multiple parties in the circuit court. 

The allegations included that the instruc-
tor failed to “properly teach, train, and in-
struct” the pilot how to “competently and 
safely operate the aircraft so as to ensure 
a safe landing; engage in and execute safe 
approach and landing maneuvers; main-
tain proper control over the aircraft so as to 
maintain its flight path” and to “engage in and 
execute proper emergency maneuvers.” This 
instruction, according to the complaint, was 
negligent and ultimately led to the crash that 
killed all four occupants of the aircraft. 

The circuit court dismissed those claims 
that asserted certain defendants, a flight in-
structor and flight training schools, failed to 
properly train the pilot in how to fly and land 
the aircraft. The parties appealed, arguing 
that the trial court improperly dismissed the 
claims because the claims were not, in fact, 
claims for educational malpractice. 

In a 2-1 decision, the appellate court found 
that the circuit court properly characterized 

the claims as sounding in educational mal-
practice and, because claims for educational 
malpractice are not cognizable in Illinois, 
properly dismissed the claims. Writing for the 
majority, Justice James Fitzgerald Smith ex-
plained that the dismissed claims sounded in 
the tort of educational malpractice because

[t]he nature of the appellants’ 
claims that were dismissed by the trial 
court focuses on the reasonableness 
of defendants’ conduct in providing 
training, that is, education, to [the pi-
lot], and would require a jury at trial to 
analyze the quality and methods of the 
education provided to [the pilot], as 
well as an evaluation of the course of 
instruction and the soundness of the 
teaching methods. 

Waugh, ¶33, 966 N.E.2d 550.
The court went on to hold, as a matter of 

first impression, that the tort of educational 
malpractice is not cognizable in the state of 
Illinois. It noted that most jurisdictions that 
have considered the issue of educational mal-
practice have found the tort non-cognizable:

Those courts that have refused to 
recognize claims of educational mal-
practice have done so based on vari-
ous public policy grounds, including: 
(1) the lack of a satisfactory standard of 
care by which to evaluate an educator; 
(2) the inherent uncertainties about 
causation and the nature of damages 
in light of such intervening factors as a 
student’s attitude, motivation, temper-
ament, past experience, and home en-
vironment; (3) the potential for a flood 
of litigation against schools; and (4) the 
possibility that such claims will ‘embroil 
the courts into overseeing the day-to-
day operations of schools.’ (Internal 
quotation marks omitted.) Alsides, 592 
N.W.2d 472.

Waugh, ¶37, 966 N.E.2d 552.
It also noted that the Dallas Airmotive 

court found these same public policy con-
cerns persuasive when dismissing claims 
based on educational malpractice against 
flight training schools and flight instructors. 
The Dallas Airmotive court, it noted, differen-
tiated an injury caused by an instructor dur-
ing the course of instruction and an injury 
arising after the completion of the course 
of instruction. The first may be a cognizable 

tort sounding in ordinary negligence, as an 
instructor clearly has a duty to use “reason-
able care so as not to cause physical injury to 
a trainee during the course of instruction or 
supervision.” Dallas Airmotive, 277 S.W.3d 700. 

By way of example, the court noted that “a 
woodworking shop instructor has a duty ‘to 
exercise reasonable care not only to instruct 
and warn students in the safe and proper 
operation of the machines provided for their 
use but also to furnish and have available 
such appliances, if any, as would be reason-
ably necessary for the safe and proper use of 
the machines.’ “ Dallas Airmotive, 277 S.W.3d 
700 - 01 (quoting Kirchner v. Yale University, 
192 A.2d 641 (Conn. 1963)). The second, how-
ever, may sound in educational malpractice if 
it pertains to the quality of instruction and at-
tacks the quality of instruction. Dallas Airmo-
tive, 277 S.W.3d 701. 

Because appellants’ claims sounded in the 
tort of educational malpractice, a tort which 
is non-cognizable in the state of Illinois, the Il-
linois Appellate Court affirmed the judgment 
of the circuit court, noting:

In essence, plaintiffs argue that the 
negligent performance of a former 
student [ ] caused an accident involv-
ing third parties and that the former 
student’s negligence was itself caused 
by the poor quality of the education or 
training that the instructor or instruc-
tional institution [ ] provided to the stu-
dent. These are claims of educational 
malpractice and are barred, therefore, 
as a matter of law. 

Waugh, ¶43, 966 N.E.2d 554. ■

Does your claim allege educational malpractice?
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relationship was not commercial, but rather 
purely personal in nature, and therefore de-
fendants’ misrepresentations were not the 
sort of deceit that the tort of fraudulent mis-
representation was intended to remedy.

I . Relevant Facts and Procedural 
History in the Trial Court .

Plaintiff alleged the following facts in her 
complaint: Plaintiff, Paula Bonhomme, is a 
California resident who frequented an online 
chat room for the fans of the HBO television 
series Deadwood.2 There, in April 2005, she 
struck up an online friendship with defen-
dant, Illinois resident Janna St. James. Shortly 
thereafter, in July 2005, defendant registered 
with the website again, posing as a man, “Jes-
se St. James.” Beginning in July 2005, defen-
dant corresponded with plaintiff via e-mail 
and through the Deadwood chat room both 
as herself and as “Jesse.” Defendant informed 
plaintiff that she knew “Jesse” and many oth-
ers in his life. Ultimately, defendant created 
approximately 20 fictional friends and family 
members of “Jesse,” who communicated with 
plaintiff from distinct e-mail accounts and 
physical addresses all over the world. 

Plaintiff and “Jesse” began an online ro-
mantic relationship that lasted until July 
2006. During this time, they exchanged e-
mails, photos, handwritten letters and gifts 
and spoke frequently on the telephone. In 
late 2005, “Jesse” invited plaintiff to visit him 
in Colorado, and plaintiff purchased a plane 
ticket. However, “Jesse” then cancelled their 
plans and defendant soon after informed 
plaintiff that “Jesse” had attempted suicide. 
In April 2006, plaintiff and “Jesse” agreed to 
live together in Colorado. A few months later, 
after plaintiff had spent time and money pre-
paring for the move, “Jesse’s” fictional sister 
“Alice” informed plaintiff that Jesse had died 
of cancer. “Jesse’s” fictional friends and fam-
ily members sent plaintiff condolence letters. 
Defendant then communicated with plaintiff 
daily for seven months and took a trip with 
her to Colorado to visit “Jesse’s” favorite plac-
es. On this trip, defendant presented plaintiff 
with a love letter that Jesse had written to 
plaintiff setting out his “dying wishes.”

Plaintiff discovered defendant’s charade 
in February 2007 when defendant visited 

plaintiff at her home in California. During 
that trip, some of plaintiff’s actual friends un-
covered defendant’s deceit and elicited her 
confession on videotape.

Throughout plaintiff’s relationship, in 
response to learning of “Jesse’s” attempted 
suicide and later his death, plaintiff fell into 
a deep depression, was unable to perform 
at work, and contracted a recurring infection 
common to those with weak immune sys-
tems. Plaintiff’s discovery in February 2007 
that “Jesse” was fictional and that defendant 
had been deceiving her all along only further 
contributed to plaintiff’s poor psychological 
condition. 

Plaintiff’s physical and psychological is-
sues caused plaintiff to lose earnings and to 
incur thousands of dollars in therapy bills. 
Additionally, over the course of her relation-
ship with “Jesse,” plaintiff was induced to 
spend thousands of dollars on gifts, travel, 
moving preparations, and alterations to her 
home.

Based on these facts, plaintiff filed a Sec-
ond Amended Complaint containing claims 
against defendant for negligent and inten-
tional infliction of emotional distress, various 
forms of defamation, fraudulent misrepre-
sentation, and false light. Pursuant to Section 
2-615 of the Illinois Code of Civil Procedure, 
the trial court dismissed with prejudice each 
claim except the claim for fraudulent misrep-
resentation, which the court dismissed with-
out prejudice. 

Plaintiff then filed a motion to reconsider 
and a motion requesting either (i) a find-
ing pursuant to Illinois Supreme Court Rule 
304(a) that the dismissal of her claims were 
ripe for appeal or, alternatively, (ii) an order 
certifying four questions of law for appeal 
pursuant to Illinois Supreme Court Rule 308. 
Simultaneously, plaintiff filed a notice of ap-
peal with respect to the court’s dismissal of 
her Second Amended Complaint. 

The trial court denied each of plaintiff’s 
motions. Plaintiff then withdrew her notice 
of appeal with respect to the dismissal of 
her Second Amended Complaint and filed a 
Third Amended Complaint, containing only 
one count for fraudulent misrepresentation. 
Plaintiff’s Third Amended Complaint made 
no mention of the claims that the trial court 

Supreme court clarifies fraudulent misrepresentation pleading 
requirements
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had previously dismissed with prejudice. The 
trial court then dismissed the Third Amended 
Complaint with prejudice pursuant to Sec-
tion 2-615, and plaintiff appealed that ruling.

II . The Illinois Appellate Court Ruled 
that Plaintiff Abandoned All Claims 
in Her Second Amended Complaint, 
But Held that the Trial Court had 
Erred in Dismissing the Fraudulent 
Misrepresentation Claim .

On appeal to the Illinois Appellate Court, 
plaintiff challenged the trial court’s dismissal 
of both her Second Amended Complaint 
and her Third Amended Complaint. The ap-
pellate court first ruled, sua sponte, that plain-
tiff had abandoned the claims in her Second 
Amended Complaint for purposes of appeal 
because they had not been realleged or in-
corporated into her Third Amended Com-
plaint. The appellate court noted that, to 
preserve a dismissed claim for appeal, a liti-
gant must either “challenge the ruling in the 
appellate court or reallege or incorporate the 
dismissed counts in a subsequent pleading.”3 
Accordingly, the appellate court ruled that 
plaintiff’s “only viable contention” was that 
the trial court had erred in dismissing the 
fraudulent misrepresentation claim alleged 
in her Third Amended Complaint.4

The appellate court next considered 
whether the Third Amended Complaint 
stated a valid cause of action for fraudulent 
misrepresentation against defendant. The 
elements of fraudulent misrepresentation 
are (i) that the defendant made a false state-
ment of material fact; (ii) with knowledge or 
belief of the falsity; (iii) intending to induce 
the plaintiff to act; (iv) plaintiff did act in justi-
fiable reliance upon the false statement; and 
(v) plaintiff suffered damages as a result.5 In 
addition, because the tort of fraudulent mis-
representation is derived from the common 
law action of deceit, it generally had been 
limited to cases “involving business or finan-
cial transactions between parties.”6

Nevertheless, the appellate court noted 
that both the Illinois Supreme Court and 
courts in other states had acknowledged 
that, in certain limited circumstances, a liti-
gant might bring a claim of fraudulent mis-
representation to recover pecuniary harm 
even if the harm stems from a relationship 
that is “outside the commercial context.”7 
In support of this assertion, the appellate 
court pointed to the Illinois Supreme Court 
case, Doe v. Dilling.8 There, plaintiff brought a 
fraudulent misrepresentation claim against 

her fiancé’s parents for misrepresenting that 
her fiancé was suffering from Lyme disease 
and heavy metal poisoning when, in truth, 
he was suffering from AIDS. The court held 
that these facts could not support a claim 
for fraudulent misrepresentation.9 While one 
infected with a disease may have a duty to 
disclose his own condition to those who may 
become exposed, the court found that this 
duty should not be extended to third par-
ties.10 

Despite its unwillingness to extend the 
tort of fraudulent misrepresentation to the 
facts alleged there, the Supreme Court in Doe 
cited with approval cases from other jurisdic-
tions in which courts had upheld fraud claims 
based upon a defendant’s covert transmis-
sion of a sexually transmitted disease.11 The 
court also noted two Illinois appellate court 
cases that held that adoptive parents could 
bring fraudulent misrepresentation claims 
against adoption agencies that induced 
them to adopt children based on intentional 
misrepresentations of the adopted children’s 
medical and psychological backgrounds.12 
Thus, though the court recognized that the 
tort of fraudulent misrepresentation “has on 
occasion been extended” to non-commercial 
settings, it ruled that such an extension was 
inappropriate under the facts in Doe.13

The appellate court reached the opposite 
conclusion as to the facts alleged in Bonhom-
me.14 The appellate court noted that, while 
plaintiff and defendant’s relationship was 
not commercial, plaintiff had alleged specific 
economic losses, such as sums spent on gifts 
and travel.15 Such damages, reasoned the 
court, were not “purely personal” and there-
fore plaintiff should be able to recover those 
damages based upon a tort theory of fraudu-
lent misrepresentation.16

III . The Illinois Supreme Court Af-
firmed the Appellate Court’s Refusal 
to Review the Dismissal of Plaintiff’s 
Second Amended Complaint But 
Reversed the Ruling that Plaintiff 
had Stated a Claim for Fraudulent 
Misrepresentation .

In its May 24, 2012 opinion, the Illinois 
Supreme Court held that the appellate court 
had misinterpreted Doe when it extended 
the tort of fraudulent misrepresentation to 
the factual circumstances in Bonhomme.17 
The court stated that “the crucial question” 
in determining whether the parties’ relation-
ship had transcended beyond the “purely 
personal” so that it may support a claim for 

fraudulent misrepresentation, is whether the 
relationship had “some commercial, trans-
actional or regulatory component.”18 Such 
a transactional component existed in the 
adoption cases because, though the adop-
tion of a child is personal, the defendant 
agencies were in the “highly regulated” “busi-
ness of facilitating adoptions.”19 

In contrast, the court characterized the re-
lationship between plaintiff and defendant 
in Bonhomme as a “long distance personal 
relationship” with all the signposts of an “or-
dinary human relationship” such as “conver-
sation, intimacy, trust, mutual beneficence, 
emotional support, and even grief.”20 The 
court acknowledged that the parties’ per-
sonal relationship was “built wholly on one 
party’s relentless deceit.”21 While it held that 
Illinois law did not allow plaintiff to recover 
based on a theory of fraudulent misrepre-
sentation, the court noted that plaintiff could 
have had viable claims against defendant 
based on other tort theories that did not 
require allegations of a commercial compo-
nent to the parties’ relationship.22 

Such claims were no longer available to 
plaintiff; however, because the court also af-
firmed the appellate court’s ruling that plain-
tiff had abandoned the claims in her Second 
Amended Complaint.23 The court flatly re-
jected plaintiff’s argument that her filing of 
a Motion for Reconsideration and/or Motion 
for Rule 304(a) Finding or Rule 308 Certifi-
cation had been sufficient to preserve the 
claims in her Second Amended Complaint.24 
Rather, the court stated that the “law could 
not be clearer” that when a litigant files an 
amended pleading that does not reference 
or incorporate previously dismissed counts, 
those counts are abandoned and are not 
subject to appellate review.25 

Further, the court explained that this rule 
is not as harsh or as unnecessarily formulaic 
as it may seem at first blush. First, conforming 
to the rule is far from burdensome, as a simple 
footnote in an amended pleading will suffice 
to avoid abandonment of the claims.26 Sec-
ond, strict compliance with this rule is neces-
sary to “notif[y] the defendant of the alleged 
causes of action and theories of recovery” 
and prevent litigants and judges from hav-
ing to “speculate as to which legal theories or 
claims a party intends to advance[.]”27

Thus, the Illinois Supreme Court (i) af-
firmed the appellate court’s ruling that 
plaintiff had abandoned all claims against 
defendant except for the fraudulent mis-
representation claim alleged in her Third 
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Amended Complaint, and (ii) reversed the 
appellate court’s holding that the alleged 
facts could support a claim for fraudulent 
misrepresentation. 

Bonhomme serves as an important re-
minder that practitioners should take care 
to preserve adverse rulings for appeal, and 
that the failure to take small, simple steps 
may lead to big and unfortunate conse-
quences. This case also demonstrates the 
value of pleading all legal claims and theo-
ries that one believes, in good faith, the facts 
can support. This is especially true where un-
certainty exists about the pleading require-
ments for one or more theories alleged in a 
complaint. ■
__________

1. Bonhomme v. St. James, 2012 IL 112393, 970 

N.E.2d 1 (2012).
2. The facts alleged in Plaintiff’s complaint are 

described in detail in the Illinois Appellate Court’s 
March 10, 2011 opinion. Bonhomme v. St. James, 
407 Ill.App.3d 1080, 1081-82, 945 N.E.2d 1181 (2d 
Dist. 2011).

3. Id. at 1083 (citing Ottawa Savings Bank v. JDI 
Loans, Inc., 374 Ill.App.3d 394, 399, 871 N.E.2d 236 
(2d Dist. 2007)).

4. Id.
5. Id. at 1084.
6. Id. 
7. Id. at 1085.
8. 228 Ill. 2d 324, 351, 888 N.E.2d 24 (2008).
9. Id. at 343.
10. Id. at 349.
11. Id. (citing B.N. v. K.K., 538 A.2d 1175 (Md. 

1988) (holding that defendant that engaged in ro-
mantic relationship with plaintiff without disclos-
ing that he had genital herpes could be liable to 
plaintiff for fraud); Kathleen K. v. Robert B., 198 Cal. 
Rptr. 273 (Cal. Ct. App. 1984) (same); R.A.P. v. B.J.P., 

428 N.W.2d 103 (Minn. 1988) (same)).
12. Dilling, 228 Ill.2d 347 (citing Roe v. Catho-

lic Charities of the Diocese of Springfield, Ill., 225 Ill. 
App. 3d 519, 588 N.E.2d 354 (5th Dist. 1992); Roe v. 
Jewish Children’s Bureau of Chi., 339 Ill.App.3d 119, 
790 N.E.2d 882 (1st Dist. 2003)).

13. Id. at 349-50.
14. 407 Ill.App.3d 1085.
15. Id.
16. Id.
17. 2012 IL 112393 at ¶ 38.
18. Id.
19. Id. at ¶ 37.
20. Id. at ¶ 38.
21. Id.
22. Id. at ¶ 38, n.2.
23. Id. at ¶ 19.
24. Id. at ¶ 20.
25. Id. at ¶ 19.
26. Id. at ¶ 26, n.1.
27. Id. at ¶ 28.

Lessons of Tunca v. Painter
By Judge Russell W. Hartigan and Nick J. Moeller

The law is filled with technicalities. It is 
made up of requirements often com-
plex and numerous where one misstep 

can save or destroy a case. These require-
ments range from the issue-specific compo-
nents of a particular cause of action to the 
near universal condition of timeliness of no-
tice. The First District of the Appellate Court 
of Illinois provides an example of how these 
details can both extinguish and protect in 
Tunca v. Painter.1 

In June 2006, plaintiff Dr. Josh Tunca op-
erated on a patient. Hours later the patient 
developed a blood clot in her femoral artery. 
The next day, Dr. Painter performed surgery 
to correct the problem. 

A year later, Dr. Tunca filed his initial com-
plaint alleging in its first count, labeled “Slan-
der Per Se by Dr. Painter,” that Dr. Painter told 
hospital administrators that Dr. Tunca had 
inadvertently cut the artery during surgery. It 
alleged that Dr. Painter later stated, in a com-
pany of medical professionals that Dr. Tunca 
had negligently and inadvertently severed 
the artery. 

The complaint’s second count, “Slander 
Per Se by Dr. Conway,” alleged that Dr. Con-
way, the chairman of the hospital’s quality re-
view committee, stated that Dr. Tunca should 
expect a letter from the committee regarding 
his severing of the artery while in the pres-

ence of other professionals. The third count, 
labeled “Violation of the Medical Studies Act,” 
reincorporated the conduct of counts I and 
II asserting that Dr. Conway had violated the 
Illinois Medical Studies Act.2 

In February of 2008, the trial court dis-
missed all three counts.

Dr. Tunca then amended his complaint. 
The first count of the amended complaint 
was identical to the first count of his initial 
complaint except Dr. Tunca added that Dr. 
Painter had told other doctors that Dr. Tunca 
had inadvertently and negligently cut the 
artery. He added a new count alleging that 
Dr. Painter’s violated the Medical Studies Act. 
Count III of the amended complaint, “Slander 
per se by Dr. Conway,” repeated the allega-
tions of the initial complaint. The “Violation of 
the Medical Studies Act by Dr. Conway” was 
repeated as count IV. 

In October 2008, the trial court dismissed 
all counts of the amended complaint with 
prejudice, except for the count alleging Dr. 
Painter’s violation of the Medical Studies Act.

Dr. Tunca again amended his complaint. 
Dr. Tunca relabeled count I as “Slander Per 
Quod by Dr. Painter” instead of per se, and 
added that the comments became widely 
disseminated. Dr. Tunca altered the third 
count relabeling it “Slander Per Quod by Dr. 
Conway.” He added that Dr. Conway had also 

informed him, in a common hallway, that he 
had negligently cut the artery. He alleged 
that Dr. Conway’s and Dr. Painter’s state-
ments had caused a 25% loss in referrals. 

The court dismissed the count of slander 
per quod. 

In March 2009 Dr. Tunca filed his third and 
final amended complaint. The first count, 
“Slander Per Quod by Dr. Painter,” was repeat-
ed, adding that Dr. Tunca relied on referrals 
from other doctors and that he had experi-
enced a drop of more than $861,000 in busi-
ness income. Count II was repeated with no 
change. Count III alleging slander per quod 
by Dr. Conway was repeated from the pre-
vious complaint with the same changes as 
count I. 

The trial court, in June 2009, dismissed 
the slander per quod counts, counts I and III. 
Dr. Tunca then filed a timely notice of appeal 
for the June 2009 orders.

On January 28, 2010, the trial court found, 
under Illinois Supreme Court Rule 304(a), no 
reason to delay an appeal of the 2008 ruling 
dismissing the slander per se counts and the 
court alleging Dr. Conway’s violation of the 
Medical Studies Act. 

On March 2, 2010, Dr. Tunca filed a notice 
of appeal of the October 2008 dismissals. On 
March 4, he motioned for an extension of 
time to file late notice of appeal, and the ap-
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pellate court granted that motion on March 
9. However, none of March documents were 
included in the record. They could only be 
found in the appendix of the defendants’ 
briefs.

The appellate court did not consider the 
merits of the 2008 dismissal of the slander 
per se counts and the count alleging Dr. Con-
way’s violation of the Medical Studies Act. 
The court explained that Illinois Supreme 
Court Rule 303(a) requires a filing of notice 
of appeal within thirty days of the final judg-
ment or of the order disposing the last post 
judgment motion.3 

The appeals deadline is jurisdictional 
and therefore the record must establish the 
timeliness of an appeal.4 Because the notice 
of appeal, motion for extension, and court’s 
order granting the extension were not in the 
record, the court reasoned that there was no 
basis for jurisdiction.5 Even if the parties were 
to stipulate that the copies in the defendants’ 
appendix could be considered, the court 
noted that such stipulations are insufficient 
for questions of jurisdiction.6

The court then explained the require-
ments of an appeal following a finding un-
der Illinois Supreme Court Rule 304(a). Even 
if the court had jurisdiction over the appeal, 
Dr. Tunca had forfeited his right to a review of 
the dismissals when he did not continue the 
allegations of his first amended complaint 
and failed to seek an immediate appeal.7 

The court explained that there are two 
ways to preserve counts for appellate review 
after a Rule 304(a) finding, which permits 
the appeal from a dismissal of only some 
counts of a complaint.8 A plaintiff must ei-
ther (1) immediately appeal before filing an 
amended complaint or (2) preserve or re-
peat the counts in subsequent complaints.9 
Without following one of these options, the 
court stated, a plaintiff waives their right to 
appeal.10

The court noted that Dr. Tunca did not file 
a notice of appeal regarding the 2008 dis-
missal until March 2010, a year after filing his 
third amended complaint and almost a year 
and a half after his second amended com-
plaint was filed.11 Therefore, he did not take 
advantage of the first option.12 

Dr. Tunca never referenced the dismissed 
claims of per se defamation or Dr. Conway’s 
violation of the Medical Studies Act after 
his first amended complaint.13 The court re-
jected Dr. Tunca’s argument that the per se 
slander claims were preserved because the 

facts necessary for a slander per se case were 
present in the slander per quod counts.14 The 
court explained that plaintiffs must preserve 
the stated theory of recovery, not just the 
supporting facts behind a theory.15 Thus, Dr. 
Trunca did not use the second option and 
waived his right to appeal the dismissal of 
the first amended complaint counts.16

The court reviewed the merits of the 2009 
dismissal of the slander per quod counts of 
the third amended complaint. In its de novo 
review, the court explained that defamatory 
statements can be divided into two catego-
ries: per se and per quod.17 Per se defamation 
is where the defamatory nature is obviously 
harmful and damages are presumed.18 Il-
linois courts recognize four types of per se 
defamation: statements suggesting (1) com-
mission of a crime; (2) infection with a loath-
some, communicable disease; (3) inability or 
lack of integrity to perform duties of office or 
employment; and (4) a lack of ability or creat-
ing prejudice in a profession.19 

Per quod defamation either is defamatory 
on its face without falling into one of the four 
per se defamation categories or requires ex-
trinsic facts to explain the injurious nature of 
the statements.20 The court noted that per 
quod defamation requires a showing of spe-
cial damages.21

Defendants argued that the statements 
alleged were opinions protected under the 
First Amendment.22 However, the court 
ruled that constitutional protection holds 
only as long as opinions cannot be “reason-
ably interpreted as stating actual facts.”23 

The court explained that to determine 
whether a statement was fact or opinion 
courts weigh whether (1) the statement is 
readily understood; (2) the context indicates 
it is factual; and (3) its truth is objectively 
verifiable.24 The court pointed out that each 
comment alleged had a factual basis.25 De-
fendants were both alleged to have stated 
that Dr. Tunca acted negligently.26 Both were 
based on a verifiable assertion that Dr. Tunca 
cut the artery.27 Dr. Conway further allegedly 
implied that the review committee would 
scrutinize Dr. Tunca.28 These statements, the 
court held, were factual in nature and not 
protected opinions.29

The court then explained that the defen-
dants could not claim the innocent construc-
tion rule, which holds that per se defamatory 
statements are not actionable if reasonably 
capable of innocent construction, as the rule 
only applies to per se defamation.30 

The court held the statements that Dr. 
Tunca negligently severed the artery “had 
the clear meaning that he committed pro-
fessional malpractice.”31 Since allegations 
of professional negligence would prejudice 
the surgeon in his profession, the court de-
termined the statements were defamatory 
on their face, and did not need extrinsic sup-
port.32

The court acknowledged that a per quod 
defamation claim must also allege special 
damages.33 The court explained that Dr. Tun-
ca specifically alleged the statements caused 
other doctors to stop referring patients to 
him and his business declined.34 The court 
also noted that a plaintiff does not have to 
prove that third parties heard defamatory 
statements from the defendants, adopting 
the modern rule where a defamer is liable 
for reasonably foreseeable repetitions.35 The 
court stated that there was little doubt that 
repetition by other professionals was rea-
sonably foreseeable.36 Therefore, the court 
reversed the trial court’s dismissal of the 
slander per quod charge and remanded it for 
trial.37

The Tunca court’s ruling makes clear that 
attorneys must preserve the court record 
for appeals. Jurisdictional documents espe-
cially must be preserved, as parties cannot 
stipulate to jurisdictional requirements. Ap-
pealing attorneys who have not preserved 
the record faces serious risk because they 
are never safe from jurisdictional challenges 
whether from opposing attorneys, the trial 
court, or courts of review.

Tunca exemplifies the strict requirements 
for appeals under Rule 304(a). When only a 
portion of a complaint is dismissed, attor-
neys must either appeal before amending 
or preserve the dismissed charges; other-
wise they waive the right to appeal. Attor-
neys can repeat the dismissed charges in 
the amended complaint. Even simpler, they 
can add in a clause incorporating the previ-
ous complaint’s counts. Preserving a case for 
appeal relies on diligence. Attorneys who 
fail to preserve the record or preserve their 
dismissed counts will find their appellate op-
tions closed.

The ruling in Tunca shows the similarities 
between per se and per quod defamation cas-
es. Because per quod can be either defamato-
ry on its face or require extrinsic evidence of 
defamatory meaning, it can act as a backup 
count in per se suits. An attorney bringing a 
per se defamatory suit would do well to also 
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include a per quod defamation claim in case 
the court decides the subject statements do 
not fall within the four per se categories rec-
ognized by Illinois. While an added count of 
per quod requires the additional showing of 
special damages, it could overcome the use 
of the innocent construction rule, which is 
only applicable in per se suits.

The court opinion in Tunca v. Painter pro-
vides an important reminder of the impor-
tance of preserving the record and dismissed 
counts in cases where appellate review is 
sought. The court’s discussion also provides 
an excellent analysis of the components of 
defamation per quod, showcasing its require-
ments and potential strengths. ■
__________

The Honorable Russell W. Hartigan is a Judge 
in the Fifth Municipal District of the Circuit Court of 

Cook County. Co-author Nick J. Moelle is a law stu-
dent at the University of Illinois College of Law.
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Friday, 9/7/12- Teleseminar—Valuing 
Closing Held Interests and Effective Planning 
without Discounts. Presented by the Illinois 
State Bar Association. 12-1.

Monday, 9/10/12- Webinar—Introduc-
tion to Legal Research on FastCase. Present-
ed by the Illinois State Bar Association- Com-
plimentary Training and CLE Credit for ISBA 
Members Only. 2:30-3:30.

Monday, 9/10/12- Friday, 9/14/12- Chi-
cago, ISBA Chicago Regional Office—40 
Hour Mediation/Arbitration Training. Pre-
sented by the Illinois State Bar Association. 
8:30-5:45 daily.

Wednesday, 9/12/12- Webinar—Ad-
vanced Tips for Enhanced Legal Research on 
FastCase. Presented by the Illinois State Bar 
Association- Complimentary Training and 
CLE Credit for ISBA Members Only. 2:30-3:30.

Thursday, 9/13/12-Saturday, 9/15/12- 
Itasca, Westin Hotel—8th Annual Solo and 
Small Firm Conference. Presented by the Illi-
nois State Bar Association. Time TBD.

Tuesday, 9/18/12- Teleseminar—Ethics 
in Pre-Trial Investigations. Presented by the 
Illinois State Bar Association. 12-1.

Thursday, 9/20/12- Teleseminar—Tax 
Planning for the Entrepreneur. Presented by 
the Illinois State Bar Association. 12-1.

Thursday, 9/20/12- Chicago, ISBA Chi-
cago Regional Office (DNP)—Introduction 
to Improvisation for Lawyers: Basic Commu-
nication Skills for Public Speaking, Teaching 
and Presenting. Complimentary for ISBA Law 
Ed Faculty. 9-11; 12-2; 2:30-4:30.

Friday, 9/21/12- Chicago, ISBA Chicago 
Regional Office—Introduction to Impro-

visation for Lawyers: Basic Communication 
Skills for Attorneys. Presented by the Illinois 
State Bar Association. 9-11; 12-2; 2:30-4:30.
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Boolean (Keyword) Search for Lawyers. Pre-
sented by the Illinois State Bar Association- 
Complimentary Training and CLE Credit for 
ISBA Members Only. 2:30-3:30.

Tuesday, 9/25/12- Teleseminar—Indi-
vidual Trustees-Duties and Potential Traps. 
Presented by the Illinois State Bar Associa-
tion. 12-1.

Thursday, 9/27/12- Teleseminar—
Breaking Up: Ethical Considerations When a 
Law Firm Dissolves. Presented by the Illinois 
State Bar Association. 12-1.

Friday, 9/28/12- East Peoria, Stoney 
Creek Inn—Deconstructing Delinquency. 
Presented by the ISBA Child Law Section. 
8:00-4:45. 

Friday, 9/28/12- Chicago, ISBA Chicago 
Regional Office—The Basics of the Ameri-
cans with Disabilities Act. Presented by the 
ISBA Standing Committee on Disability Law. 
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sics of the Americans with Disabilities Act. 
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Tuesday, 10/2/12- Teleseminar—Com-
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Monday, 10/8/12- Webinar—Introduc-
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Compensation- Fall 2012. Presented by the 
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day Inn and Suites—Fall 2012 DUI & Traffic 
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Tuesday, 10/16/12- Teleseminar—Un-
derstanding Financial Statements for Busi-
ness Lawyers, Part 1. Presented by the Illinois 
State Bar Association. 12-1.

Wednesday, 10/17/12- Teleseminar—
Understanding Financial Statements for 
Business Lawyers, Part 2. Presented by the 
Illinois State Bar Association. 12-1.

Wednesday, 10/17/12- Chicago, ISBA 
Chicago Regional Office—What Every Law-
yer Should Know About Intellectual Property. 
Presented by the ISBA Intellectual Property 
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