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In Capital Computer Group, LLC v. The Gray Insur-
ance Company, (Case No. 1:07-cv-2445-JOF), 
the Eleventh Circuit Court of Appeals deter-

mined that a subcontractor who sub-subcon-
tracted 100% of its scope of work was entitled to 
assert a claim under the Miller Act because the 
subcontractor still had obligations on the project, 
and a substantial and important relationship still 
existed with the general contractor, even if the 
subcontractor did not actually perform any work.

The Miller Act, 40 U.S.C., § 3131(b)(2), is a Fed-
eral statute that requires prime contractors to 
post a bond ensuring payment to persons sup-
plying labor or materials on Federal construction 
projects that exceed $100,000. Property owned 
by the Federal government is exempt from con-
struction liens which would typically secure pay-

ment to persons performing work on privately 
owned construction projects. The Miller Act was 
enacted to provide a substitute remedy for con-
tractors working on Federal projects. The right of 
action to sue on a Miller Act bond extends only to 
the subcontractor and sub-subcontractor level. 
Although the term ”subcontractor” is not defined 
by the Miller Act, the term generally is defined 
as a party who takes from the prime contractor, 
a specific scope of work called for in the original 
contract.

Capital Computer Group, LLC (“Capital”), en-
tered into a subcontract to install fiber optic net-
work cable at the Centers for Disease Control in 
Atlanta, Georgia. Initially, the subcontract was 

Subcontractor rights under the Miller Act: A 
case study
By Joshua Atlas

I . Introduction 

With the rapid rise and fall of the housing 
market, Illinois has seen tremendous 
growth in the number of mortgage 

rescue services being offered to consumers who 
are delinquent on their mortgage payments 
and/or are at risk of foreclosure. Unfortunately, 
fraudsters have used these services to cheat con-
sumers out of money and/or ownership and eq-
uity in their home. Consequently, the Mortgage 
Rescue Fraud Act,1 (hereinafter “the Act”), was 

signed into law on June 1, 2006, and came into 
effect on January 1, 2007. The purpose of the Act 
is to protect consumers who are at risk of losing 
their homes from dishonest individuals and or-
ganizations offering mortgage rescue services. 
In order to protect consumers in these harsh 
financial situations, the Act establishes contrac-
tual requirements for companies offering mort-
gage rescue services. In addition, the Act lists the 
specific violations and provides both civil and 
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Aiding Illinois consumers victimized in  
mortgage rescue scams
By Jennifer D. Franklin
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awarded to Code 4 Systems, Inc. (“Code 4”). 
However, Code 4 was unable to secure fund-
ing for the necessary project start-up costs. 
Code 4 contacted Capital, a more established 
company performing work throughout the 
country, to secure funding for the project. 
Code 4 and Capital made arrangements for 
Capital to substitute in as the subcontractor 
for the fiber optic network installation. 

With the prime contractor’s knowledge 
and consent, Capital and Code 4 entered into 
an arrangement where Capital would be the 
subcontractor on the project, but the entire 
scope of work set out in the subcontract 
would be performed by Code 4 under a sub-
subcontract agreement. In exchange for Cap-
ital’s agreement to secure financing and act 
as the subcontractor on the project, Code 4 
agreed to pay Capital four percent (4%) of its 
invoices along with all fees associated with 
securing financing. Although Capital would 
not perform any work itself, it also agreed un-
der the subcontract to maintain insurance for 
the benefit of the prime contractor and to in-
demnify the prime contractor for any losses 
resulting from the work. 

After the prime contractor failed to make 
payments, Capital filed a claim under the 
Miller Act against the prime contractor’s pay-
ment bond surety, The Gray Insurance Com-

pany (the “Surety”). In defense of Capital’s 
claim, Surety argued that Capital could not 
assert a Miller Act claim because Capital did 
not perform any work on the project. Surety 
argued that Capital was a financier for Code 
4 and not a “subcontractor” under the Miller 
Act. Surety further argued that Capital’s sub-
contract was merely a sham because of the 
arrangement for Code 4 to actually perform 
all of the work. 

In analyzing Surety’s argument, the Elev-
enth Circuit Court of Appeals noted that 
the intend purpose of the Miller Act was to 
protect contractors and to secure payment 
for work performed on Federal government 
projects where lien rights are not available to 
contractors. The Court noted that the Miller 
Act must be liberally construed in order to 
carry out that intended purpose.

In light of the liberal application of the 
Miller Act, the Court rejected Surety’s argu-
ment that Capital’s subcontract was a sham. 
The arrangement between Code 4 and Capi-
tal was made with the knowledge and con-
sent of the prime contractor. Further, Capi-
tal’s subcontract expressly permitted Capital 
to hire out its entire scope of work. The Court 
found that even though Capital was not ac-
tually performing any work, Capital was still 
obligated to install the fiber optic network 

cable as called for in the subcontract. Capi-
tal was also obligated to maintain insurance 
for the benefit of the prime contractor and 
indemnify the prime contractor from any 
losses. 

The Court found that Capital’s subcon-
tract was not a sham because Capital had 
real obligations to the prime contractor and 
would be liable for non-performance. Capi-
tal’s obligations, taken together, were suffi-
cient evidence to establish that Capital was 
not just a financier. Instead, Capital’s relation-
ship with the prime contractor was substan-
tial and important, and as a result, Capital 
qualified as a “subcontractor” for purposes 
of asserting a claim under the Miller Act. The 
Court ruled that Capital’s decision to fulfill 
part of its obligations under the subcontract 
did not invalidate Capital’s relationship with 
the prime contractor. 

Ultimately, the Eleventh Circuit upheld a 
summary judgment entered in Capital’s favor 
by the lower court. The Court found that Cap-
ital, with the knowledge and consent of the 
prime contractor, satisfactorily performed its 
work under the subcontract utilizing Code 4’s 
services. Because the work was performed, 
the subcontract was not a sham, and Capital 
remained unpaid, Surety was obligated to 
pay Capital’s claim. ■

Subcontractor rights under the Miller Act: A case study

Continued from page 1

Aiding Illinois consumers victimized in mortgage rescue scams

Continued from page 1

criminal penalties for any party who violates 
the Act. The Act covers residential properties 
consisting of one- to six-family dwelling units 
that are in foreclosure or at risk of loss due to 
nonpayment of taxes or whose owners are 
30 days delinquent on any loan secured by 
the property.

As a result of the Act, attorneys represent-
ing consumers who are victims of mortgage 
rescue scams now have a powerful weapon 
in assisting their clients recover from these 
crimes. The following will assist attorneys 
representing victims of mortgage rescue 
scams in how to conduct a preliminary in-
vestigation in order to build their prima facie 
case and thus potentially survive a motion to 

dismiss or a motion to strike. 

II . The Scams
Since the housing market downturn, two 

types of mortgage rescue scams have been 
repeatedly used to deceive distressed home-
owners: the consultant scam and the pur-
chaser scam. 

A . The Consultant Scam 
Due to the credit crunch, loan modifica-

tions have become the most prevalent type 
of scam used by fraudsters to victimize con-
sumers. In this scheme, for a large upfront fee 
the distressed property “consultant” prom-
ises to buy time for the consumer and save 

the home by negotiating deals with their 
lenders. These consultants sometimes of-
fer to help repair the consumer’s credit and 
modify their existing mortgage. Often times 
the consumer will receive a deceptive solici-
tation via mail, e-mail or telephone, imply-
ing that the consultant is affiliated with the 
consumer’s lender or a government agency. 
Furthermore, consultants often times advise 
consumers to stop making their mortgage 
payments, if they are current, and to cease all 
communication with their lender; resulting 
in the lender filing for foreclosure. These con-
sultants often take the consumer’s money 
and fail to perform any services, thus leaving 
the consumer worse off then before. 
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B . The Purchaser Scam 
This is an elaborate scheme that involves 

enticing consumers into complex transac-
tions that allow fraudsters to strip equity and/
or title from the home. In this scenario, the 
consumer is induced to transfer title of their 
home to the distressed property “purchaser.” 
In many instances the consumers do not fully 
understand that they are selling their home 
and becoming tenants of the purchaser. 
Moreover, consumers are usually told that 
once they become financially stable, title to 
their home will be re-conveyed to them. 

In some instances, the purchaser will 
charge an exorbitant amount of fees which 
are paid out of the closing monies. In other 
cases, once the purchaser obtains legal title 
to the home, they take out loans against the 
home’s untapped equity. Often times, the 
consumers struggle to make the monthly 
rental payments, which typically cost the 
same as or more than their previous mort-
gage payments. As a result, this makes it 
impossible for the consumer to repurchase 
their home after the lease term. Once the 
consumer has fallen behind on their rent and 
all of the equity has been stripped from the 
home, the purchaser will evict the consumer 
and resell the house to a third party. Alterna-
tively, after all of the equity has been stripped 
from the home, the purchaser will simply 
walk away with the monies and default on 
the loan, leaving the home to fall into fore-
closure.

As a result, most consumers will find 
themselves either evicted or without any eq-
uity in their home. 

III . Legislation
In an effort to protect consumers from ei-

ther losing the equity in their homes or losing 
their homes all together, the Act was legis-
lated to regulate these types of transactions. 
The Act created new disclosure requirements 
for mortgage rescue companies and guaran-
tees that distressed homeowners receive the 
majority of the equity in their homes. Prior 
to Illinois’ passing of the Mortgage Rescue 
Fraud Act,2 only four other states (California, 
Minnesota, Maryland, and New York) had 
passed legislation to combat consultant and 
purchaser scams. Due to the widespread na-
ture of these scams, nearly all 50 states have 
since enacted similar laws. In addition, on 
November 19, 2010, the Federal Trade Com-
mission issued the Mortgage Assistance Re-
lief Services (MARS) Rule to protect consum-

ers from mortgage rescue scams.

IV . Investigating and Building a  
Mortgage Rescue Scam Case

Because Illinois is a fact-pleading state, 
it is imperative that attorneys representing 
victims of mortgage rescue scams obtain 
the necessary documents from their client to 
determine whether the Act applies and has 
been violated. 

A . Consultant Investigation
Counsel should first review any market-

ing materials (i.e. ads, mailers, business cards, 
and websites) available to determine wheth-
er the company or individual is engaging in 
the business of distressed property consult-
ing.

Section 5 of the Act defines a “distressed 
property consultant” as any person who, di-
rectly or indirectly, for compensation from 
the owner, makes any solicitation, represen-
tation, or offer to perform or who, for com-
pensation from the owner, performs any 
service that the person represents will in any 
manner do any of the following:3

(1)  stop or postpone the foreclosure 
sale or the loss of the home due to 
nonpayment of taxes;

(2)  obtain any forbearance from any 
beneficiary or mortgagee, or relief 
with respect to a tax sale of the 
property;

(3)  assist the owner to exercise any 
right of reinstatement or right of 
redemption;

(4)  obtain any extension of the period 
within which the owner may re-
instate the owner’s rights with re-
spect to the property;

(5)  obtain any waiver of an accelera-
tion clause contained in any prom-
issory note or contract secured by a 
mortgage on a distressed property 
or contained in the mortgage;

(6)  assist the owner in foreclosure, loan 
default, or post-tax sale redemp-
tion period to obtain a loan or ad-
vance of funds;

(7)  avoid or ameliorate the impairment 
of the owner’s credit resulting from 
the recording of a notice of default 
or the conduct of a foreclosure sale 
or tax sale; or

(8)  save the owner’s residence from 
foreclosure or loss of home due to 
nonpayment of taxes.
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Exemptions from this definition include 
HUD certified counseling agencies, attorneys 
licensed in Illinois engaged in the practice law, 
and banks, among others.4 Many consultants 
will advertise that they can “stop” foreclo-
sures or “assist” distressed homeowners from 
losing their home. Counsel should note what 
types of “promises” or “guarantees” the com-
pany made.

In a consulting transaction the consumer 
receives and is asked to sign a number of 
documents, which counsel should request. 
These documents include contracts signed 
between the consumer and the consultant; 
proof of any payments made to the consul-
tant and any marketing materials.

Counsel should then review the contract 
signed between the consumer and the con-
sultant. Section 10 of the Act governs the 
contract terms and mandates that contracts 
are in writing; signed and dated by the own-
er and the consultant; include the name and 
address of the consultant, and in the same 
language that is principally used by the con-
sumer.5 The contract must also fully disclose 
the services that will be rendered as well as 
the total amount and terms for compensa-
tion.6 Finally, the contract must contain the 
statutory “upfront fee” provision and the 
statutory cancellation notice provision (in 
12-pt boldface type) which must be accom-
panied by the detachable cancellation notice 
provided for in the statute.7 Failure of the 
consultant to provide a contract as described 
constitutes a violation of Section 10.

Section 15 of the Act gives consumers 
the right to cancel their contract at any time 
prior to the consultant’s full performance of 
the contract.8 Thus, any provision in the con-
tract limiting a consumer’s right to cancel is 
a violation of Section 15. Additionally, waiver 
clauses are void and unenforceable.9

Equally important, counsel should de-
termine whether the distressed property 
consultant took a power of attorney or de-
manded or received an upfront fee from the 
consumer before rendering any services; 
or more egregiously, whether the consul-
tant acquired an interest in the distressed 
property. This conduct violates the Act.10 
Additionally, any type of security (i.e. wage 
assignment or lien on real or personal prop-
erty) the consultant may have taken from the 
consumer is void and unenforceable.11 The 
Act also limits the amount of compensation 
a consultant can charge.12 Finally, counsel 
should ascertain whether the consultant re-

ceived any compensation from a third party 
in connection with the services to be ren-
dered, and if so, whether such compensation 
was fully disclosed to the consumer; as failure 
to do so constitutes a violation of the Act.13

B . Purchaser Investigation
During the initial client interview, counsel 

should ask what representations, if any, the 
purchaser made. It is a violation of the Act, for 
purchasers to represent to a consumer that 
he can assist in saving the house or buying 
time.14 Additionally, any misrepresentations 
as to the purchaser’s status with respect to 
licensure or certification also constitutes a 
violation of the Act.15

The Act requires contracts with purchas-
ers to be in writing and to be signed before 
the execution of any instrument conveying 
the property.16 The contract must include 
the name, address, and telephone number 
for the distressed property purchaser, the ad-
dress of the property to be sold and the sig-
natures of both the consumer and purchaser, 
dated, witnessed, notarized and must con-
tain every term negotiated between the con-
sumer and the purchaser.17 Failure to include 
any of the above information constitutes a 
violation of the Act. 

Counsel should then check whether the 
contract states that the contract is fully as-
signable and whether the consumer may 
terminate any lease-back agreement at any 
time without liability. The contract should 
also include a statement of the total consid-
eration to be given by the purchaser in con-
nection with the conveyance of the proper-
ty.18 The lease agreement provisions must be 
fair and commercially reasonable.19

Counsel should also determine whether 
the contract includes a complete descrip-
tion of the payment terms or other consid-
eration. Any other agreements related to 
the purchase, such as a rental agreement or 
repurchase agreement must be included in 
the contract.20 Failure to include any of the 
above constitutes a violation of the Act.

Required notices include a form notice 
stating that the consumer has the right to 
cancel the purchase contract until midnight 
of the fifth (5) business day following the day 
on which the consumer signs the contract, or 
8:00 a.m. on the last day of the redemption 
period under the Illinois Mortgage Foreclo-
sure Law,21 or Property Tax Code,22 which-
ever occurs first.23 Additionally, a form notice 
explaining that the purchaser may not ask 
the consumer to sign any deed or other doc-

ument until the right to cancel the contract 
has ended, must be included.24 If title to the 
home will be transferred as part of the trans-
action, the contract must include a form no-
tice stating: “As part of this transaction, you 
are giving up title to your home.”25 Contracts 
failing to include the statutorily required no-
tices are unenforceable under the Act. 

If the client cancelled the transaction, 
counsel should establish whether the pur-
chaser returned the original contract and 
any other documents the consumer signed 
within 10 days from the receipt of the notice 
of cancellation.26 Counsel should also check 
whether the purchaser recorded the contract 
with the recorder of deeds within 10 days of 
the contracts execution, as mandated by the 
Act.27

In addition, counsel should determine 
whether the purchaser demanded that the 
consumer waive any requirements under the 
Act;28 or whether the purchaser demanded a 
liability waiver.29 Any such demands violate 
the Act. 

Other inquiries counsel should make are 
whether the purchaser (1) verified the con-
sumer’s ability to pay the monthly lease pay-
ments and future re-purchase of the prop-
erty before purchasing the home30 and (2) 
purchased the home for at least 82% of the 
home’s fair market value or, in the alternative, 
paid off all existing obligations on the home 
and established the cost of re-purchase as 
no greater than 125% of the purchaser’s 
original cost to purchase the home from the 
consumer.31 If at the conclusion of the rescue 
transaction, a consumer is unable to repur-
chase the home, the Act requires a purchaser 
to make a payment to the consumer so that 
the consumer has received consideration in 
an amount of at least 82% of the home’s fair 
market value.32

Furthermore, counsel needs to determine 
whether the purchaser accepted or recorded 
title to the home before the expiration of 
the consumer’s right to cancel the purchase 
contract;33 entered into a conveyance con-
tract with the consumer where any party 
to the transaction is represented by power 
of attorney;34 induced the consumer to ex-
ecute a quit claim deed;35 caused the home 
to be conveyed or encumbered without the 
knowledge or permission of the consumer, 
or in any way frustrated the ability of the con-
sumer to complete the conveyance back to 
him or herself.36

Finally, counsel should ascertain whether 
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conveyance of the home was completed be-
fore a notary in the offices of a title company 
licensed by the Department of Financial and 
Professional Regulation, before an agent of 
such a title company, a notary in the office 
of a bank, or a licensed attorney where the 
notary is employed.37 Counsel should also 
ascertain if the purchaser failed to assume 
or pay off all liens or interests on the home 
immediately after the conveyance of the 
home.38

In a situation where the client was able 
to re-purchase the home, counsel should 
determine whether the purchaser failed to 
give title back to the consumer after all the 
re-purchase requirements were fulfilled.39 

V . Conclusion
The Act can be a valuable tool in repre-

senting Illinois consumers who have been 
defrauded by unscrupulous mortgage res-
cue service providers. Attorneys should fa-
miliarize themselves with the Act, so that 
more homeowners will have legal recourse 

should they fall victim to these scams. 
__________

Jennifer Franklin is the Assistant Dean for Ca-
reer Services at the Southern Illinois University 
School of Law.

1. 765 ILCS 940/1 et seq. 
2. 765 ILCS 940/1 et seq.
3. 765 ILCS 940/5
4. See, 765 ILCS 940/5 and 940/7 for additional 

exemptions. 
5. 765 ILCS 940/10 (a), (c), (d)
6. 765 ILCS 940/10 (a)
7. 765 ILCS 940/10 (c), (e)
8. 765 ILCS 940/15
9. 765 ILCS 940/20
10. 765 ILCS 640/50 (a)(1), (5) and (6)
11. 765 ILCS 940/50 (a)(3)
12. See, 765 ILCS 940/70 
13. 765 ILCS 940/50 (a)(4)
14. 765 ILCS 940/50(b)(4)
15. 765 ILCS 940/50(b)(5)
16. 765 ILCS 940/25
17. 765 ILCS 940/25 and 30(1)-(2)
18. 765 ILCS 940/30, (3)
19. 765 ILCS 940/50(b)(3)
20. 765 ILCS 940/30(4), (5)
21. 735 ILCS 5/15-1101 et seq.

22. 35 ILCS 200/1-1 et seq.
23. 765 ILCS 940/30(6)) and 765 ILCS 940/40(a)-

(b)
24. 765 ILCS 940/30(7)
25. 765 ILCS 940/30(8)
26. 765 ILCS 940/35
27. 765 ILCS 940/40
28. Under the Act, the Homeowner may not 

waive any requirements under the Act except for 
the 5-day right to cancel the contract with the 
purchaser (if the property is subject to a foreclo-
sure sale within the 5 business days), and any such 
waiver must be written and signed by all parties 
holding title to the property. 765 ILCS 940/45

29. Under the Act, any lease entered into pur-
suant to the contract with the purchaser is termi-
nable at will by the homeowner without liability. 
765 ILCS 940/30

30. 765 ILCS 940/50(b)(1)
31. 765 ILCS 940/50(b)(2)
32. 765 ILCS 940/50(b)(2)
33. 765 ILCS 940/50(b)(6)
34. 765 ILCS 940/50(b)(9)
35. 765 ILCS 940/50(b)(8)
36. 765 ILCS 940/50(b)(12)
37. 765 ILCS 940/50(b)(11)
38. 765 ILCS 940/50(b)(10)
39. 765 ILCS 940/50(b)(7)

Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

A newly enhanced reference guide to the 
Illinois rules of evidence!

Order at www.isba.org/evidencebooks or by calling Janice at 800-252-8908  
or by emailing Janice at jishmael@isba.org

THE ILLINOIS RULES OF EVIDENCE: A COLOR-CODED GUIDE
$35 Members/$50 Non-Members

(includes tax and shipping)

THE ILLINOIS RULES OF EVIDENCE:  
A COLOR-CODED GUIDE 

Updated, enhanced edition of DiVito’s 
analysis of Illinois evidence rules – the book 

the judges read!

This brand-new edition of Gino L. DiVito’s color-coded 
analysis of the Illinois Rules of Evidence is updated 
through January 1, 2013. The new three-column format 
allows easy comparison of the Illinois rules with both 
the new FRE (revised effective December 1) and the pre-
amendment version. DiVito, a former appellate justice, 
is a member of the Special Supreme Court Committee 
on Illinois Evidence, the body that formulated the rules 
and presented them to the Illinois Supreme Court.



6  

commercial Banking, collections & Bankruptcy law | August 2013, Vol. 58, No. 2

Construction projects are increasingly 
impacted by the commencement of 
a bankruptcy case. The owner, devel-

oper, general contractor or subcontractor 
can file a bankruptcy. It could be a Chapter 
7 liquidation of the assets of the debtor or 
a Chapter 11 bankruptcy reorganization of 
the financial affairs of the debtor. Perhaps a 
construction lender has refused to continue 
funding an out of balance construction loan. 
Maybe the lender has pulled the plug on 
the general contractor’s line of credit or the 
subcontractor has not received progress 
payments from the general contractor which 
results in closing its business. The intersec-
tion of bankruptcy and construction law 
presents unique problems and traps for the 
unwary. However, bankruptcy is not only full 
of pitfalls, it is full of opportunities. This article 
discusses bankruptcy issues most often en-
countered in the construction setting. 

How does a contractor, a general con-
tractor or a subcontractor, protect itself in 
bankruptcy? It must continue to perfect its 
lien rights. However, it must obtain permis-
sion from the bankruptcy court to enforce its 
lien. A contractor must always beware of pro-
ceedings in the bankruptcy court and par-
ticipate in the bankruptcy court and perhaps 
even the state court to the extent necessary 
to protect its claim. It must also be aware of 
preference issues which may require it to re-
turn money which it previously received.

It is important to remember that the Me-
chanics Lien Act (the “Act”) is a very technical 
act which is strictly construed by the courts. 
An original contractor needs to records it 
claim for lien or file suit within four months of 
its last date of work for its lien to be enforce-
able against third party creditors or encum-
brancers. A subcontractor must also serve its 
90 days notice within 90 days of its last date 
of work or appear on a sworn statement in 
accordance with Section V of the Act in addi-
tion to recording its claim for lien within four 
months of its last date of work for its lien to be 
enforceable against third parties. However, if 
a subcontractor relies on a sworn statement, 
it is limited to the amount listed on the sworn 
statement which is due the subcontractor.

Bankruptcy complicates the rights of the 
parties to the construction process. First, an 
automatic stay exists which generally pre-

vents creditors from enforcing their claims 
without an order modifying the automatic 
stay. Second, in Chapter 7 liquidations, a 
trustee is appointed to liquidate the debtor’s 
assets. In Chapter 11 reorganizations, the 
debtor ordinarily remains in possession of 
and operates the debtor’s business. If the 
debtor does not remain in possession, a 
trustee is appointed to operate the business. 
The debtor in possession has the powers 
of the trustee. The trustee has the power of 
a third party encumbrancer or creditor to 
avoid claims for lien which are not timely 
filed. At the same time a contractor may 
continue to perfect its rights without bank-
ruptcy court approval despite the automatic 
stay.

The Bankruptcy Code permits a mechan-
ics lien claimant to perfect its claim for lien af-
ter commencement of a bankruptcy case as 
the Bankruptcy Code prevents a trustee from 
avoiding the lien. The reason is that a proper-
ly filed claim for lien relates back to the date 
of the prime contract which date is prior to 
the commencement of the bankruptcy. The 
recording of the claim for lien does not create 
the lien; it gives notice of the previous exis-
tence of the lien and perfects it.

Therefore, if a bankruptcy case has been 
commenced after 90 days but within four 
months of the last date of work, a subcontrac-
tor who has served its 90 days’ notice must 
record its claim for lien within four months 
of its last date of work. An original contrac-
tor who has completed its work within four 
months of its last date of work must record its 
claim for lien within the four-month period.

However, the contractor must obtain ap-
proval of the bankruptcy court before en-
forcing its claim for lien by filing suit. Based 
on the Supreme Court holding of Garbe Iron 
Works v. Priester, 99 Ill.2d 84 (1983), the two 
year time limitation for filing suit to enforce a 
claim for lien is tolled by the number of days 
the contractor was prevented from filing suit 
by reason of the bankruptcy of a necessary 
party.

Ordinarily a proof of claim is required. The 
federal rules of Bankruptcy procedure were 
amended on December 1, 2011 to require 
greater documentation when filing proofs 
of claim. For example, when a claim is based 
upon a written document, the original or 

a duplicate must be attached to the proof 
of claim form. Proof of claims must be filed 
before the bar dates. In Chapter 7 cases, the 
proof of claim must be filed within 90 days of 
the first date set for the meeting of creditors. 
The bar date is set by the court in Chapter 11 
cases. The only time a claim is not required 
in a Chapter 11 case is when the debtor has 
scheduled the creditors claim in an amount 
agreeable to the creditor and the claim is not 
scheduled as disputed, contingent or unliq-
uidated. The filing of a proof of claim subjects 
the creditor to the jurisdiction of the bank-
ruptcy court.

Contractors need to follow and be aware 
of bankruptcy proceedings because of the 
multitude of activities which may affect their 
interests. For example, a bankruptcy trustee 
or debtor in possession may sell property 
of the bankrupt other than in the ordinary 
course of business upon notice and hearing. 
The trustee or debtor in possession may even 
sell property free and clear of the liens under 
certain circumstances. The plan of reorga-
nization impacts the rights and priorities of 
parties, including mechanics lien claimants, 
to real estate.

Another area of concern to contractors 
is that of preferences. A trustee can avoid a 
payment made by a debtor to a creditor prior 
to the filing of a bankruptcy as a preferential 
payment. Preferences may include a prog-
ress or a final payment. Holders of perfected 
claims for lien ordinarily will not face prefer-
ence issue because a trustee usually will not 
establish that the lien claimant received, on 
account of its lien, an amount greater than it 
would have received had the debtor’s assets 
been liquidated on the date of the filing of 
the bankruptcy petition. However, trustees 
have become more aggressive in commenc-
ing preference actions in order to recover 
money for the bankruptcy estate.

The intersection of bankruptcy and con-
struction law creates rights, obligations and 
liabilities of all parties to the construction 
process. A contractor needs to exercise care 
in response to a bankruptcy filing. However, 
it needs to aggressively protect its rights. ■
__________

This article was originally published in the May 
2013 issue of Building Knowledge, the ISBA’s Con-
struction Law newsletter.

Protecting contractor rights in bankruptcy
By Samuel H. Levine
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September
Thursday, 9/5/13- Teleseminar—Gen-

eration Skipping Transfer Tax Planning. Pre-
sented by the Illinois State Bar Association. 
12-1.

Monday, 9/9/13- Chicago, ISBA Chi-
cago Regional Office—ISBA Basic Skills Live 
for Newly Admitted Attorneys. Complimen-
tary program presented by the Illinois State 
Bar Association. 8:55-5:00.

Tuesday, 9/10/13- Teleseminar—Choice 
of Entity for Real Estate. Presented by the Illi-
nois State Bar Association. 12-1.

Tuesday, 9/10/13 – Webinar—Intro to 
Legal Research on Fastcase. Presented by the 
Illinois State Bar Association – Complimenta-
ry to ISBA Members Only. 10:00 – 11:00 a.m. 
CST.

Wednesday, 9/11/13- Chicago, ISBA 
Chicago Regional Office—2013 Cyberlaw 
Symposium. Presented by the ISBA Intellec-
tual Property Section. 8:45-5.

Wednesday, 9/11/13- Live Web-
cast—2013 Cyberlaw Symposium. Present-
ed by the ISBA Intellectual Property Section. 
8:45-5.

Thursday, 9/12/13 – Webinar—Ad-
vanced Tips for Enhanced Legal Research on 
Fastcase. Presented by the Illinois State Bar 
Association – Complimentary to ISBA Mem-
bers Only. 10:00 – 11:00 a.m. CST.

Thursday, 9/12/13- Teleseminar—UCC 
9: Fixtures, Liens, Foreclosures and Remedies. 
Presented by the Illinois State Bar Associa-
tion. 12-1.

Thursday, 9/12/13- Chicago, ISBA Re-
gional Office—Trial Practice Series: The Trial 
of a Retaliation Case. Presented by the ISBA 
Labor and Employment Section. 8:55-4:15.

Thursday, 9/12/13- Live Webcast—Trial 
Practice Series: The Trial of a Retaliation Case. 
Presented by the ISBA Labor and Employ-
ment Section. 8:55-4:15.

Monday, 9/16-Friday, 9/20/13 -  Chica-
go, ISBA Regional Office—40 Hour Media-
tion/Arbitration Training. Presented by the 
Illinois State Bar Association. 8:30-5:45 daily.

Tuesday, 9/17/13- Springfield, INB Con-
ference Center—Fracking in Illinois- Facts 
and Myths Explained. Presented by the ISBA 
Environmental Law Section; co-sponsored 
by the ISBA Real Estate Law Section, the ISBA 
General Practice, Solo & Small Firm Section, 
and the ISBA Agricultural Law Section. 8:30-
5:00.

Tuesday, 9/17/13- Teleseminar—Trans-
actions Among Partners/ LLC Members and 
Partnerships/LLCs- Major Tax Traps for the 
Unwary. Presented by the Illinois State Bar 
Association. 12-1.

Thursday, 9/19/13- Teleseminar—Es-
tate Planning to Reflect Religious and Philo-
sophical Beliefs. Presented by the Illinois 
State Bar Association. 12-1.

Thursday, 9/19/13- Chicago, ISBA Re-
gional Office—Responding to Government 
Investigations in Health Care. Presented by 
the ISBA Health Care Section. 12:30-4:30pm.

Thursday, 9/19/13- Live Webcast—Re-
sponding to Government Investigations in 
Health Care. Presented by the ISBA Health 
Care Section. 12:30-4:30pm.

Friday, 9/20/13 – Peoria, Par .A .Dice Ho-
tel—DUI & Traffic Updates – Fall 2013. Pre-
sented by the ISBA Traffic Law Section. 8:30 
am – 5:00 pm.

Tuesday, 9/24/13- Teleseminar—Up-
date on Advising Physician and Dental Prac-
tice, Part 1. Presented by the Illinois State Bar 
Association. 12-1.

Tuesday, 9/24/13- Live Webcast—The 
Role and Reach of Government’s Indepen-
dent Inspectors General. Presented by the 
Standing Committee on Government Law-
yers. 9:30-11:30.

Tuesday, 9/24/13- Chicago, ISBA Re-
gional Office—Staying out of Trouble: 

Avoiding Sexual Misconduct and Misman-
agement of Client Money. Presented by the 
Attorney Registration and Disciplinary Com-
mission. 12:30-3:20.

Tuesday, 9/24/13- Live Webcast—Stay-
ing out of Trouble: Avoiding Sexual Miscon-
duct and Mismanagement of Client Money. 
Presented by the Attorney Registration and 
Disciplinary Commission. 12:30-3:20.

Wednesday, 9/25/13- Teleseminar—
Update on Advising Physician and Dental 
Practice, Part 2. Presented by the Illinois State 
Bar Association. 12-1

Wednesday, 9/25/13 – Webinar—Intro-
duction to Boolean (Keyword) Search. Pre-
sented by the Illinois State Bar Association – 
Complimentary to ISBA Members Only. 10:00 
– 11:00 a.m. CST.

Wednesday, 9/25/13- Friday, 9/27/13- 
Chicago, ISBA Regional Office—Advanced 
Mediation/Arbitration Training. Presented by 
the Illinois State Bar Association.

Friday, 9/27/13- Collinsville, Gateway 
Center—Social Security and SSI Disability 
Law. Presented by the ISBA Standing Com-
mittee on Disability Law. All Day.

October
Thursday, 10/3/13/ -Saturday, 10/5/13 - 

Itasca, Westin Hotel—9th Annual Solo and 
Small Firm Conference. Presented by the Il-
linois State Bar Association. Thur 9-8:30; Fri 
8:30-8:00; Sat 8:30-12:05

Tuesday, 10/8/13 – Webinar—Intro to 
Legal Research on Fastcase. Presented by the 
Illinois State Bar Association – Complimenta-
ry to ISBA Members Only. 3:00 – 4:00 p.m. CST

Tuesday, 10/8/13- Teleseminar—
Ground Leases: Structuring and Drafting 
Issues. Presented by the Illinois State Bar As-
sociation. 12-1.

Thursday, 10/10/13-Friday, 10/11/13- 
Galena, Eagle Ridge Resort and Spa—A 
Child Custody Trial. Presented by the ISBA 
Family Law Section. 8-5 both days. ■

Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.
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