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The inside scoop on dep prep to get you 
through your first deposition
By Karoline Carstens

A deposition can be one of the most daunt-
ing events that new lawyers face. While 
most of us get the hang of basic deposi-

tion skills after a few tries, that doesn’t lessen the 
anxiety caused by that first deposition. After prac-
ticing asbestos litigation at Simmons Hanly Con-
roy, formerly the Simmons Firm, for the past six 
years, I can promise that depositions do get easier 
with experience.

My practice is focused on asbestos litigation, 
representing victims of mesothelioma, a rare 
and deadly form of cancer. I take depositions of 
my clients, their family members, coworkers and 
corporate representatives on a regular basis. As 
an added pressure, many of my clients are seri-
ously ill and it’s not uncommon for them to pass 
away before their trial date. As a result, making 

sure their depositions go as smoothly as possible 
is even more important because it could serve as 
the testimony for a jury if the case should go to 
trial.

Over the years, I’ve developed a few guidelines 
to help me as I’m preparing for my own deposi-
tions. Take them into consideration as you work to 
prepare your first deposition and beyond.

Preparation is key to success: 
•	 You	must	understand	the	purpose	of	your	de-

position. When getting ready for a deposition, 
I always make a list of topics to be addressed. 
While you may feel more secure typing out 
each question and reading from a script, that 

Continued on page 10

Is law school worth the investment?
By Marie K. Sarantakis

Law students are inundated with the pes-
simistic narrative that job prospects are 
dismal, law school debt is insurmount-

able, and the demand for new attorneys is wan-
ing. The message is being heard loud and clear 
as law school applications are at a 30-year low. 
Over the past three years alone, administered 
LSAT exams have plummeted 34% and law 
school enrollments have dropped a staggering 
24%. 

In years past going to law school was thought 
to mean guaranteed steady employment. Com-
paratively, this is no longer the case. But that is 
not just for law. An education no longer assures 
work in any field. What makes things seem 

worse for law students, than those pursuing a 
Bachelor’s degree, is that they incur a higher 
level of debt. An undergraduate student com-
pleting their Bachelor’s degree accumulates ap-
proximately $29,400 worth of loans at the end 
of their studies, whereas a law student graduat-
ing with a juris doctor degree at a private law 
school ends up owing around $125,000. Many 
students, and parents alike, are no longer jus-
tifying assuming the additional debt in an un-
stable prospective job market. 

When is law school not worth the cost? 
Some students who are fresh out of college 

Continued on page 4

(Notice to librarians: The following 
issues were published in Volume 58 of this 
newsletter during the fiscal year ending 
June 30, 2014: August, No. 1; October, No. 
2; December, No. 3; February, No. 4; April, 
No. 5; June, No. 6).
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Greetings	 to	 the	 2014-2015	 Bar	 Year!	
Before we get fully started I want 
to thank my very good friend Jean 

Kenol for his outstanding leadership during 
his	term	that	recently	concluded.	The	YLD	ac-
complished great things during Jean’s year as 
Chair and I can only hope to continue in his 
very successful footsteps. 

As	we	begin	this	new	bar	year,	the	YLD,	its	
members, and the legal community at large 
faces adversities both new and ages old: Are 
we as an association relevant to today’s new 
lawyers? How can we recruit and retain new 
members? Can we bring back former mem-
bers into the association? Etc. I mention these 
questions not to discourage you but instead 
to inspire you to act. Our theme for this year 
can be summed up in three words; evaluate, 
strategize, and act.

Evaluate: This year we are going to embark 
on a systematic review of how (and whether) 
the	YLD	is	fulfilling	its	mission	to	serve	as	a	re-
source for young lawyers practicing in Illinois 
to develop, enhance, and foster a balanced 
professional	 life.	Nothing	 that	 the	YLD	does	
or has done is sacred or beyond reproach. A 
very wise senior attorney once told me “there 
is a reason we lawyers describe ourselves as 
engaged in the practice of law.” We constantly 

learn, adapt, change, and take chances as the 
facts, or situation, dictates. I believe that our 
association should be guided by the same 
principles. 

Strategize: the next logical step after 
evaluating our current and past practices is 
to make a comprehensive multi-year strate-
gic	plan.	Your	 involvement	will	be	crucial	 to	
determining	the	future	of	the	YLD.	Last	year,	
President Paula Holderman created a special 
task force on new lawyers. That task force 
generated	a	 report	 that	 the	YLD	 is	currently	
evaluating and making plans to implement 
various aspects of the task force report. 

Act: it has been said that “a vision without 
action is a daydream.” We will not be a coun-
cil or division of daydreamers. We intend to 
implement aspects of our strategic plan this 
bar year so we can continue to better fulfill 
our mission of being a resource for young 
lawyers. 

We need your involvement and your ef-
forts during this year. We host several events 
throughout the year and will be making ev-
ery effort to continue our years of successful 
fundraising for the Children’s Assistance Fund. 
We are all responsible for the success of our 
association and I know that our division will 
take a great leap forward this bar year. ■

YLd news

Published at least four times per year.

To subscribe, visit www.isba.org  
or call 217-525-1760

Office
Illinois Bar Center

424 S. Second Street
Springfield, IL 62701

Phones: 217-525-1760 OR 800-252-8908
www.isba.org

Editor
Debra	L.	Thomas

Managing Editor/Production
Katie Underwood

kunderwood@isba.org

Young Lawyers Division  
Section Council

Christopher W. Niro, Chair
Gerald W. Napleton, Vice Chair

George L. Schoenbeck, III, Secretary
Jean A. Kenol, Ex-Officio

Lynne	Davis,	Staff	Liaison
Rachel	McDermott,	Staff	Liaison

Kenya A. Jenkins-Wright, Board Liaison
Mary M. Jando, CLE Committee Liaison

Disclaimer:	This	newsletter	is	for	subscribers’	personal	
use only; redistribution is prohibited. Copyright Illinois 
State Bar Association. Statements or expressions of 
opinion appearing herein are those of the authors and 
not necessarily those of the Association or Editors, and 
likewise the publication of any advertisement is not to be 
construed as an endorsement of the product or service 
offered unless it is specifically stated in the ad that there 
is such approval or endorsement.

Articles are prepared as an educational service to 
members of ISBA. They should not be relied upon as a 
substitute for individual legal research. 

The articles in this newsletter are not intended to be 
used and may not be relied on for penalty avoidance.

Postmaster: Please send address changes to the 
Illinois State Bar Association, 424 S. 2nd St., Springfield, IL 
62701-1779. 

Abigail Marie Bartine
Bradford L. Bennett

Shawna Shannon Booth
Anthony A. Bruno

Karoline B. Carstens
Michelle	E.	Dahlquist
Michael	P.	DiNatale
Brion	W.	Doherty
J.	Amber	Drew
Jessica	R.	Durkin

Jennifer Anne Haase
Katherine Hegarty
Joshua	D.	Herman

Amy E. Kelly
Anna P. Krolikowska

Maxine W. Kunz
Deborah	D.	Lollis

Marron A. Mahoney
Christina N. Malecki

Adam T. Margolin

Sarah Moravia
David	A.	Neiman

Carl Newman
Allan J. Niemerg
George R. Petrilli
Heather F. Pfeffer
Krysia W. Ressler

Timothy J. Ritchey
Ji Un Saw

Frederic Charles Shadley
Priscilla Singer

Zachary L. Sorman
Daniel	R.	Thies

Debra	L.	Thomas
Sarah E. Toney

Angelica W. Wawrzynek
Bryan J. Wilson
Erin M. Wilson
Kathy H. Xie

From the Chair
By Christopher Niro

You’ve got 
one shot. 

Make it count.

the difference in 
your business.

800-252-8908  
217-747-1437 

Call Nancy to find out how
an ad in an ISBA

newsletter can make



3 

August 2014, Vol. 59, No. 1 | YLD News

 (800) 473-4722
www.isbamutual.com

For the ninth year in a row, ISBA Mutual has 
declared a policyholder dividend. The Board of 
Directors of ISBA Mutual Insurance Company  
voted to declare a dividend in the amount of  
ten percent (10%) of each policyholder’s earned 
premium for 2013.

Our gift back to our policyholders  
has grown to $14.7 Million.
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Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

ARE YOUR  
FEES RECOVERABLE?  

Find out before  
you take your next case.

Order at www.isba.org/store or by calling Janet at 800-252-8908

Guide to Illinois Statutes for Attorneys’ Fees—2014 edition
$37.50 Members/$52.50 Non-Members

(includes tax and shipping)

GUIDE TO ILLINOIS STATUTES FOR 
ATTORNEYS’ FEES—2014 EDITION

New and Updated Listings on Recoverable Fees 
Current through January 1, 2014. 

The new edition of this essential guide lists all provisions in the Illinois 
Compiled Statutes that authorize the court to order one party to pay 
the attorney fees of another. No matter what your practice area, this 
book will save you time – and could save you and your clients money!

In the 2014 edition you’ll find new and updated listings on recoverable 
fees under the Code of Civil Procedure, Code of Criminal Procedure, 
Uniform Commercial Code, Collection Agency Act, Public Aid Code, 
Health Care Services Act, Labor Dispute Act, and many other statutes. 
This easy to use guide is organized by ILCS Chapter and Act number, 
and also includes an index with an alphabetical listing of all Acts and 
topics. It’s a guide no lawyer should be without.

Need it NOW?  
Also available as one of ISBA’s FastBooks. View or download a pdf 
immediately using a major credit card at the URL below.

FastBooks prices:
$35.00 Members/$50.00 Non-Members

choose to continue going to school simply 
to delay adulthood. These are the students 
who are grossly overwhelmed by the level of 
financial commitment and personal respon-
sibility that pursing a law degree entails. 
They are the classmates who try to float on 
by, end up incurring the greatest amount of 
debt, and then graduate without the skills 
requisite to practice law in the real world. Un-
less you have the passion and dedication to 
become an attorney, law school may not be 
for you. Law school is simply not suited for 
the perpetual student with mediocre grades. 
In the current market, it is best intended for 
those who are willing to invest the time and 
effort of trying to be at the top of their field 
and choose to remain focused on the end 
game of practicing law. 

Should you be worried? 
You	should	be	aware	of	the	market,	but	

there is no need to be overly concerned 

about putting off or quitting law school so 
long as you plan on being a competent, driv-
en, and hard-working attorney. Even in a de-
pressed economy, people will be employed, 
but	the	competition	gets	tougher.	You	may	
have to work harder to prove your worth to 
your employer and clients, but the higher 
the quality of your work, the less you have 
to fear. If you have a passion for the law, you 
should continue to pursue your ambition of 
becoming an attorney. The need for lawyers 
has not decreased at a rate consistent with 
the decline of applicants. Naturally supply 
and demand will result in the availability of 
more work in the years ahead. 

During	a	recession,	the	need	for	lawyers	
does not go away; rather the type of work 
adapts with the current demands. For ex-
ample, while real estate sales decline, bank-
ruptcy and foreclosures are on the rise. As 
an attorney today, you may have to be more 
flexible and open to the possibility of tem-

porarily working in a field of law that you 
did not initially consider to be your forte or 
passion. It may even mean sometimes work-
ing part-time, until you find steady work and 
benefits. 

What if I can’t find a job? 
So what about the worst-case scenario? 

What if you graduate from law school with a 
great deal of debt and can’t find employment 
or	are	laid	off?	Your	juris	doctor	degree	is	still	
innately valuable in a variety of fields. There 
is no rule that says one is pigeonholed into 
strictly practicing law. The intrinsic worth of 
your degree makes you a more valuable em-
ployee on the job market. Whether it is in the 
field of law or elsewhere, a law degree will 
provide you with the distinction and added 
value to the gamut of prospective employ-
ers.	Don’t	expect	a	 law	degree	 to	 land	you	
any job, only you can do that, but a law de-
gree will open many new doors. ■

Is law school worth the investment?

Continued from page 1
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Ace your case: An overview of the rules governing mandatory arbitrations
By Amy Kelly

A bright, young lawyer takes on a tough 
case against a big corporation and 
nets a multi-million dollar verdict at 

trial.	 Riveting	 movie	 plot?	 Yes.	 Reality?	 No.	
Most young lawyers don’t get the chance to 
be lead counsel until they have years of ex-
perience	under	their	belt.	Yet	there	may	be	a	
smaller case floating around your firm, per-
haps for a family member or neighbor, that 
you’ll get the chance to take the lead on. Or 
you may be one of the lucky young lawyers 
who does get to handle their own cases right 
after admission to the bar. In many counties 
in Illinois, cases that seek monetary damages 
less than $50,000 are subject to mandatory 
arbitration. Supreme Court Rules 86-95 gov-
ern mandatory arbitration and it’s important 
to familiarize yourself with these rules so you 
can get the best result for your client.

The mandatory arbitration system was in-
troduced as a way to resolve cases in a timely 
and cost-efficient manner. All parties are ex-
pected to participate in the hearing “in good 
faith and in a meaningful manner.” Arbitration 
hearings are scheduled according to circuit 
rules but all parties must be given not less 
than 60 days’ notice in writing of the date, 
time and place of the hearing. It’s important 
to make sure that the clerk’s office has your 
correct contact information to ensure that 
you receive notification. The arbitration panel 
that will hear your case consists of three law-
yers and is chaired by a lawyer with at least 
three years experience in trial practice or by 
a retired judge. The parties can stipulate to 
having less than three arbitrators if necessary. 

The rules of evidence apply to arbitration 
hearings, except as provided by Rule 90. Rule 
90(c) allows a party to offer documents into 
evidence without foundation, so long as at 
least 30 days’ written notice of the intention 
to offer the documents in evidence is given to 
every other party. The most common types of 
documents submitted in a Rule 90(c) packet 
are medical bills, medical records, repair bills, 
wage loss verification forms, photographs 
and witness statements. A cover sheet should 
accompany these documents that details the 
amount of damages sought and whether bills 
are paid or unpaid, and the pages should be 
numbered so documents can be easily refer-
enced	during	the	hearing.	You	may	subpoena	
the author or maker of a document submit-
ted in your opponent’s Rule 90(c) packet so 

that you may cross-examine them at the ar-
bitration, but make sure to designate in the 
subpoena that the appearance is set before 
an arbitration panel. Supreme Court Rule 237 
and Section 2-1102 of the Code of Civil Proce-
dure also apply, meaning you can compel the 
appearance of other parties at the arbitration 
and call those parties as adverse witnesses as 
part of your case. The chairperson will make 
rulings on objections to evidence or “on other 
issues which arise during the hearing.” How-
ever, issues that arise prior to the hearing 
must be resolved by the court. For example, 
if there is a discovery dispute and certain or-
ders are not complied with, it is best to bring 
a motion before the arbitration. Likewise, any 
motions to continue the arbitration must be 
heard by the court. Court reporters and inter-
preters are usually not provided, so be sure to 
schedule them in advance of the arbitration 
if needed.

After the hearing has concluded, the arbi-
tration panel will make an award that dispos-
es of all claims for relief. The award is signed 
by the arbitrators and a dissenting vote, if 
there is one, may be noted. The award will be 
filed with clerk of the court and notice of the 
award will be sent to all parties. The arbitra-
tion award is not binding; any party may file a 

written notice of rejection of the award, along 
with a fee, within 30 days after the filing of an 
award. Rule 95 provides a form Notice of Re-
jection of Award. Each party does not need to 
file a separate rejection. As long as one party 
rejects the award, all issues of the case will 
proceed to trial. If none of the parties reject 
the award, judgment will be entered consis-
tent with the award.

A party that fails to appear at the hearing 
may be barred from rejecting the arbitration 
award. The arbitration panel may also make a 
finding that a party has failed to participate in 
the hearing in good faith and in a meaningful 
manner, which may result in sanctions that 
include debarring that party from rejecting 
the award pursuant to Rule 91. A motion to 
bar rejection, or other sanction, should also 
be brought before the court. 

In many ways, arbitration hearings are a 
dress rehearsal for trial and a great way for 
young lawyers to gain experience. Knowing 
these rules will help you prepare your case 
and hopefully lead to one of many victories 
in your legal career. The Supreme Court Rules 
can be found at <http://www.state.il.us/
court/supremecourt/rules/> and most coun-
ties also have resources available online or at 
the clerk’s office. ■

At the Heart of the ISBA 
SUPPORT THE ILLINOIS BAR FOUNDATION

Contributions from ISBA members are vital  
to the success of the IBF’s programs. 

Access to Justice Grants

Warren Lupel Lawyers Care Fund

Post- Graduate Fellowship Program

More than $400,000 has been given to support these  
important programs, this year.  Every dollar you  

contribute makes an impact in the lives of those in need. 

Please consider making a donation to the IBF to improve statewide access to justice. 

ILLINOIS BAR FOUNDATION
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Challenges facing cognitively impaired 
By Stephanie Tang

Introduction of the Issue 

According to data gathered by the 
American Bar Association (ABA), the 
percentage of lawyers ages 45 and 

older increased from 38% in 1991 to 62% 
in 2005, with the median age of American 
lawyers increasing from 29 to 49 years old 
between 1980 and 2005. As the elderly 
population increases, the number of law-
yers suffering from cognitive impairments 
and subjecting themselves to potential mal-
practice claims increases as well. Impaired 
lawyers have the same obligations as other 
lawyers with regard to professional conduct 
responsibilities. Therefore, even if a lawyer 
suffers from diminished capacity, he still has 
the responsibility of providing clients with 
competent and diligent representation. 

In Illinois, the rule that concerns a law-
yer’s mental capacity is Rule 1.16, which ex-
pressly prohibits a lawyer from undertaking 
or continuing to represent a client if the law-
yer’s mental impairment materially impairs 
the ability to represent the client. However, 
oftentimes a cognitively impaired lawyer is 
either unaware of, or in denial of, the extent 
to which an impairment affects his ability to 
represent clients. In that instance, the mem-
bers of the lawyer’s firm, when applicable, 
have an obligation to take steps to help en-
sure the lawyer’s compliance with the rules. 
If the firm fails to take action, it risks expos-
ing itself to legal malpractice claims brought 
by dissatisfied clients. 

This article will first address ethical guide-
lines presented by the ABA Model Rules and 
Illinois Rules of Professional Conduct, then 
go through the structure and standards of a 
legal malpractice claim, and finally, discuss 
approaches taken by other states to reduce 
exposure to malpractice risk.

Ethical Concerns Facing Cognitively 
Impaired Elderly 

Both the ABA Model Rules and Illinois 
Rules of Professional Conduct provide guid-
ance to lawyers and firms to prevent mal-
practice liability. In 2003, the ABA issued 
Formal Opinion 03-429, focusing on the obli-
gations of mentally impaired lawyers as they 
related to the Model Rules of Professional 

Conduct. In doing so, the ABA separated 
these obligations into three categories: (1) 
obligations of partners or supervisors in 
a law firm to prevent lawyers who may be 
impaired from violating the Model Rules, (2) 
duties of lawyers to inform a professional 
authority upon determining another lawyer 
from his firm has failed to represent a client 
in the manner required by the Model Rules, 
(3) obligations of lawyers in the firm when 
an impaired lawyer leaves the firm.

Obligations of Law Firms to Take Steps 
to Prevent Impaired Lawyers in the Firm 
from Violating the Rules of Professional 
Conduct 

Rule 5.1 of both sets of rules requires 
partners and lawyers in the firm with com-
parable managerial authority or direct su-
pervisory authority over another lawyer to 
make “reasonable efforts” in order to ensure 
lawyers comply with and meet the require-
ments of the rules. This means that if a part-
ner or supervising lawyer knows one of the 
firm’s lawyers is impaired, it may warrant 
careful observation to address the potential 
risk of violations.

This rule points to a firm’s utmost obli-
gation to protect client interests. The ABA 
recommends a firm take affirmative action 
to engage in such protection. To start, the 
firm should consider directly speaking to 
the impaired lawyer concerning the nature 
of his impairment. Upon doing so, the firm 
can elect to pursue several options. First, the 
firm could urge (or demand) a lawyer seek 
assistance to help with the impairment to 
prevent future violations. Second, depend-
ing on the severity of the impairment, a 
firm may limit the scope of the lawyer’s 
employment through limiting direct client 
interaction or relaxing tight deadlines that 
may exacerbate the lawyer’s impairment. By 
adopting these procedures to assure com-
pliance with the other rules, the firm can 
help shield itself from liability. 

Obligations When an Impaired Lawyer 
in a Firm has Violated the Model Rules

Rule 8.3 of both the Illinois and the Mod-
el Rules governs requirements for reporting 
professional misconduct. Specifically, Rule 
8.3(a) of the Illinois Rules of Professional 

Conduct mandates a lawyer who knows 
another lawyer has committed a violation 
of Rule 8.4(b) and 8.4(c) to the appropriate 
professional authority. The policy rationale 
behind this rule is derived from the require-
ment that as a self-regulating profession, 
lawyers must initiate disciplinary investiga-
tions when they know another member of 
the profession has violated the rules.

The approach taken by the Illinois legisla-
ture appears to be more stringent than that 
of the ABA. Under the ABA’s version of Rule 
8.3, a lawyer need only report a violation of 
the rules if it “raises a substantial question as 
to the violator’s honesty, trustworthiness, or 
fitness.” Therefore, if a mental impairment 
that led to the violation has ended, the 
lawyer need not report it. However, with-
out that added consideration, it seems the 
Illinois Supreme Court intended to require 
reports regardless of termination of the im-
pairment. Furthermore, under Rule 5.1(c)(2) 
of both sets of rules, partners and lawyers 
in the firm with comparable managerial au-
thority or direct supervisory authority still 
may have an obligation to mitigate adverse 
consequences of the violation.

Obligations After the Impaired Lawyer is 
No Longer Employed With the Firm

A firm’s responsibility to a client does 
not end when an impaired lawyer stops 
employment with the firm. Upon a lawyer’s 
departure from a firm, the firm’s clients are 
then faced with the choice as to whether to 
stay with the firm or the lawyer. Rule 1.4(b) 
of both sets of rules provides, “A lawyer shall 
explain a matter to the extent reasonably 
necessary to permit the client to make in-
formed decisions regarding the representa-
tion.” This means that when advising clients, 
a firm needs to be cautious not to make 
statements beyond those that have a rea-
sonable factual foundation. This obligation 
does not extend, however, to former clients 
who have already chosen to stick with the 
impaired lawyer. Engaging in these precau-
tions may help protect an impaired lawyer’s 
firm from liability under a legal malpractice 
claim, but it does not help the impaired law-
yer himself.



7 

August 2014, Vol. 59, No. 1 | YLD News

Challenges Facing Plaintiffs in  
Legal Malpractice Claims

Plaintiffs face several barriers when bring-
ing legal malpractice claims against lawyers 
with diminished mental abilities. The burden 
is on the plaintiff to plead and prove the fol-
lowing elements: (1) the defendant attorney 

owed the client a duty of due care arising 
from the attorney-client relationship, (2) the 
defendant breached that duty; and (3) as a 
proximate result, the client suffered actual 
injury. Tri-G, Inc. v. Burke, Bosselman & Weaver, 
856 N.E.2d 389, 394 (2006). This Memo will 
discuss these elements in turn. 

Breach of Duty and Proximate Cause
Courts often employ the “but-for” test 

when assessing a cognitively impaired law-
yer’s negligence through breach of duty. 
This means the plaintiff must demonstrate 
that but for the attorney’s negligence, he 
would have enjoyed a more favorable out-
come to his case. Sterling Radio Stations, 
Inc. v. Weinstine, 765 N.E.2d 56, 63 (Ill. App. 
Ct. 2002). Even if a plaintiff can establish a 
lawyer was negligent under this first stan-

dard, the plaintiff can only recover if he also 
proves the attorney’s negligence (in this 
case, due to a cognitive impairment) proxi-
mately caused his or her damages. Tri-G, 856 
N.E.2d 389, 395 (Ill. 2006). Because of the 
highly speculative nature of this inquiry, it 
is hard for a plaintiff to prove an alternative 
winning resolution to his case. 

Moreover, if the Illinois court follows the 
lead of courts in other jurisdictions, a plain-
tiff may not be able to enter evidence of an 
alleged negligent lawyer’s medical records 
showing cognitive impairment. Beck v. Law 
Offices of Terry, 284 S.W.3d 416, 444-45 (Tex. 
App. 2009) (upholding exclusion of evidence 
of attorney’s mental impairment as unfairly 
prejudicial and confusing where there was 
no direct evidence to support plaintiff’s 
claim that defendant attorney’s negligence 
was caused by his impairment). This adds 
another hurdle for plaintiffs bringing action 
against cognitively impaired lawyers. 

Actual Injury
There is no presumption of actual injury 

in a legal malpractice case; a plaintiff must 
actually plead and prove she has suffered 
injuries stemming from the defendant law-
yer’s alleged malpractice. Courts have found 
a successful legal malpractice claim places a 
plaintiff at the same position that she would 
have occupied but for the attorney’s negli-
gence. See, e.g., Sterling Radio Stations, Inc. 
v. Weinstine, 765 N.E.2d 56, 62. This means 
a plaintiff cannot be in a better position 
through bringing suit against the attorney 
than if the underlying action had been suc-
cessfully prosecuted. Id. This again is a high 
standard for a plaintiff to prove given the 
difficulty of determining what position a 
plaintiff would be in if he won his underlying 
case. Although these challenges to plaintiffs 
exist, lawyers are well-advised to avoid situ-
ations which can lead to such claims. 

Recommendations from Other  
Jurisdictions

When considering individual solutions, 
the ABA and other legal researchers have 
suggested approaching the problem of ag-
ing lawyers on two tiers: 1) at the private 
firm level and 2) on the state bar level. First, 

the ABA recommends law firms should an-
ticipate an increase in their own lawyers 
suffering from diminished capacity. Firms 
should take affirmative steps in order to re-
duce their risk of exposure to malpractice 
problems. They may want to reach out to 
lawyer assistances programs in the states 
for help with monitoring their lawyers. They 
also may want to familiarize the members of 
their firms with potential warning signs of 
cognitive impairment including behavioral 
changes, frequent memory lapses, speech 
irregularities, and disorganized thought pro-
cesses. By investing in this awareness educa-
tion, law firms can help protect themselves 
through detailed reporting procedures for 
members who may witness these signals in 
colleagues. 

State bar associations and other organiza-
tions have started taking steps to help cogni-
tively impaired lawyers as well. In Florida, the 
bar news tracked the work of University of 
Florida College of Law, which is promoting 
awareness of their students concerning how 
to deal with older attorneys who display 
signs of cognitive impairments. Further, the 
Florida bar has established working groups 
to specifically address aging lawyers. In New 
York,	 the	 New	 York	 State	 Bar	 Association	
publishes a “Planning Ahead” guide with 
checklists and guidelines for designation of 
successor attorneys. The ABA chimed in with 
some guidance as well with the Joint Com-
mittee on Aging Lawyers issuing a report 
with recommendations for each jurisdiction. 
These recommendations included provid-
ing encouragement and support for senior 
lawyers and taking steps to identify lawyers 
with age-related impairments. 

Conclusion
The problem of aging lawyers deal-

ing with cognitive decline and ultimately 
exposing themselves and their firms to 
malpractice liability is a daunting one. 
However, by promoting awareness of the 
problem through understanding the ethi-
cal concerns, learning the structure of legal 
malpractice claims, and looking to other ju-
risdictions for guidance, attorneys can feel 
better equipped to face it. ■

lawyers and their co-workers
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Tips for lawyers looking to network and market themselves
By David Neiman

The managing partner at your firm tells 
you and your colleagues that you need 
to do more marketing, to get out there 

and network. But what does this actually 
mean? This phrase is unclear, and figuring out 
how to do it is even more difficult. This article 
is intended to help young attorneys navigate 
these murky waters.

1 . Developing Relationships
Lawyers, regardless of practice area, pros-

per through their relationships. This holds 
true whether you have been practicing for 1 
year or 50 years. Clients work with attorneys 
they are comfortable with and trust; attor-
ney’s refer work to other attorneys they trust; 
partners give work to associates they trust; 
and law firm’s hire associates they trust. Trust 
is earned by the quality of these relation-
ships, and is the foundation that will form the 
basis of an attorney becoming successful in 
the business—as opposed to the practice—
of law. But how do you develop these types 
of relationships?

2 . Make Sure People Know What You 
Do, And Learn What They Do

Whether you realize it or not, you already 
have a network of people, including fam-
ily, friends, neighbors, the barista down the 
street, etc., who could be great referral source 
for you; however, it’s impossible to sell your-
self and your services if no one knows what 
you	do.	You	should	make	an	effort	to	incor-
porate what you do for a living into your daily 
conversations. Keep those within your circle 
aware of what it is you actually do and your 
success, and hopefully they will think of you 
when their co-worker, friend or family mem-
ber needs a lawyer.

Also, don’t forget to learn about other 
people around you. In order to do this, you 
need to ask questions and listen to what peo-
ple say. A wise man once said that “we have 
two ears and one mouth, so we should listen 
more than we say.” So ask questions and pay 
attention to the answers. 

3 . Do What You Like To Do!
There is no “right” way to network. The 

key to effective networking is doing what-
ever it is that you like to do. Find a charity or 

cause that you are passionate about, or join 
a book club, recreational sports team, or any 
other social group that you have an interest 
in. Participation in these groups is geared 
towards networking. I guarantee that you 
will find like-minded people who maintain 
common beliefs and views providing you 
with an easy group of people to network 
with. And again, make sure others in the 
group/activity know who you are and what 
you	do.	Your	goal	is	to	become	the	“lawyer”	
for the group.

4 . Be A Connector
When opportunities arise, think whether 

others within their network would be a good 
fit to be called upon to fulfill a particular role. 
While it’s easy to selfishly think: “this doesn’t 
help me,” a potential opportunity can certain-
ly help someone else that you know. I prom-
ise, selflessly helping others will greatly help 
you in the future.

5 . Get Involved In Bar Associations
While almost all lawyers are a member 

of a local, state, or national bar association, 
very few actually take advantage of the 
many valuable opportunities presented 
by bar involvement. Becoming actively in-
volved in or a leader of a bar association 
allows lawyers to develop their networking 
skills and build worthwhile professional re-
lationships.

To make the most of these great opportu-
nities, young lawyers need to actually show 
up	to	events!	Once	there,	take	the	initiative	
to introduce yourself and get involved. Of-
fering your time and services will introduce 
you to many attorneys similarly looking to 
expand their professional network. Judging 
a mock trial, writing articles, planning and 
attending CLE programs, and/or getting 
involved with other members in public ser-
vice projects are all good examples of “get-
ting involved.” 

Take a look at your particular practice 
before deciding what bar association to 
become involved with. If you work at a 
small firm exclusively representing local 
and statewide clients, get involved with 
your city, county, or state bar association. 
If you work at a larger firm with a regional 

or national presence, it may be better for 
you to participate in a national bar associa-
tion where you can network with attorneys 
from other cities and states. This will make 
you an asset when your out-of-town friend’s 
national client is looking for a local attorney 
in your area. It also gives you the ability to 
refer your client to a qualified attorney in 
another area where you and/or your firm 
doesn’t have a presence.

6 . Follow-Up!
Appropriate follow-up is dependent on 

the initial meeting. If you meet someone at 
the gym playing basketball, don’t take him 
or her out of his or her (and your) comfort 
zone to push the relationship forward. Take 
advantage of the common interest that you 
have while trying to market yourself and 
what you do. This creates a stress free envi-
ronment where you can have fun and mar-
ket yourself (and your services) at the same 
time. 

If you meet someone at a professional 
networking event, then a phone call or e-
mail offering another meeting over break-
fast, lunch, coffee or drinks after work is ap-
propriate. This follow-up meeting will allow 
you to learn more about this individual on a 
personal and professional level. These sub-
sequent meetings keep you on the person’s 
radar, show you actually listened and cared 
about what they had to say, and that you’re 
interested in helping their business as well. 

Consistent and continuous follow-up is 
necessary to solidify the relationship. Trust 
is earned over time, not over a couple meet-
ings.

7 . Be Patient
Building a successful network takes time 

no matter how many people you meet or 
how you meet them. Like all other relation-
ships, creating a professional network is a 
natural process that must be developed or-
ganically.

At the end of the day, networking should 
be fun. Although you will have to put some 
work into developing a strong professional 
network, young lawyers should relax and 
enjoy the friendships that they develop as a 
result of their efforts. ■
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‘Be yourself’ is lousy advice
By Tania Richard

“Just be yourself” is the go-to advice for someone who is nervous about a new 
interaction. In intimate relationships that is useful advice. In a job interview it 
doesn’t serve you to be yourself. It’s best to be a version of yourself that fits the 

situation.
Recently I was coaching a client who is in transition. He had a big interview the fol-

lowing day. Toward the end of our session as we reviewed his strategy my client said, 
“I’ll just be myself,” to help calm his nerves. “Actually, you don’t necessarily want to be 
yourself,” I objected. He looked at me quizzically.

My client is a big personality accustomed to being in the driver’s seat. He has strong 
opinions, is a natural leader and can talk at length about many subjects. Sounds good, 
right?

What if the hiring manager is less expressive, quiet, and keeps things short and 
sweet? It’s my client’s job to take cues from the interviewer’s behavior and adjust 
based on what he observes. He needs to talk less, listen more, dial back his energy 
and move over to the passenger’s seat. Those adjustments will produce a successful 
interview.

In the workplace it doesn’t serve you to be yourself. Although co-workers can feel 
like a family, ultimately they are not. Professionalism is the key. It’s not about suppress-
ing who you are it’s about pinpointing what qualities you possess and fitting them 
into a larger whole.

In client relations it doesn’t serve you to be yourself. All the information you need 
is based on what you gather from your client. The client is the most important person 
in the interaction. 

•	 Match	the	volume	of	your	client’s	voice
•	 Sit	in	a	similar	position	as	your	client
•	 Read	your	client’s	non-verbal	cues	and	adjust	your	behavior	accordingly

We all play roles in life: mostly unconsciously. The ability to know when to play a 
role and what role to play is a skill that enhances any interview and work relationship.

The	next	time	you	are	in	an	interview	or	a	workplace	interaction	“Don’t	be	your-
self.” Be the best version of yourself that the circumstances require. ■

ISBA unveils exciting new Member Directory!

Remember the last time you went to 
a professional networking event? 
You	likely	met	lots	of	new	and	inter-

esting fellow attorneys, exchanged lots of 
business cards… and forgot some of those 
names and faces by the time you made it 
back home. 

We have the solution—and it’s better 
than a mnemonic device.

As a member of the ISBA, your name, city 
and state are automatically entered into our 
brand	 new	Member	 Directory.	 But	 with	 a	
few clicks you have the power to make it a 
valuable	networking	tool!

How it works…
First, go to www.isba.org and log into 

your account. From there you’ll see a notice 

at the top of the page reminding you to ac-
tivate your profile. Once you’ve clicked ‘Acti-
vate Profile Now,’ details we already have on 
file such as your contact information, any 
ISBA leadership roles you currently hold 
or articles you’ve written for the Illinois Bar 
Journal or section newsletters will appear. 
You	can	choose	to	make	your	profile	more	
robust by adding a photo or more personal 
details, such as additional education his-
tory, a biography, or even links to Facebook, 
Twitter	 or	 LinkedIn.	 You	 can	 change	 the	
contact information you share, or hide it 
altogether.

Review your profile by clicking the “Re-
view	my	Directory	Profile	Page”	 link	 in	 the	
upper right hand to make sure you share as 
much (or as little) information as you feel 

comfortable. And of course, you can opt out 
completely at any time if you’d prefer. 

Once your profile is up and you’re satis-
fied with it, you can start adding other ISBA 
members to your contact list. And they can 
start adding you to theirs. By using the fil-
ter options at the top of the page you can 
narrow any search to find attorneys by loca-
tion, practice area, or languages spoken.

So the next time you’re at a party or pro-
fessional event and meet some interesting 
people, don’t worry about forgetting their 
names or faces. Just take out your smart-
phone, pull them up in the directory, and 
add	them	to	your	contact	list!

Any	questions?	Send	an	e-mail	to	Doug	
Knapp at dknapp@isba.org. ■

MAKE THE MOST OF  
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approach will inhibit your ability to be 
flexible and follow up on significant de-
tails. My practice is to make an outline 
of the information I need to cover. I then 
cross items off as they are discussed and 
can jot down written notes in the outline 
on where I need to follow up. This process 
allows me to give my attention to the wit-
ness’s testimony and then expound on 
what is said rather than jumping back 
into my prepared questions and neglect-
ing important points that arise.

•	 If	 you	 are	 taking	 a	 controlled	 witness	
deposition, make sure you have spent 
enough time with your witness, explained 
the process and are familiar with their an-
ticipated	testimony.	You	don’t	want	to	be	
surprised at the deposition. This will also 
make the witness more comfortable the 
day of the deposition. If possible, the de-
position should take place at your office, 
or	your	witness’	office	or	home.	You	both	
will feel more comfortable on your own 
turf.

•	 Read	depositions	 taken	or	 defended	by	
colleagues you respect and ask to ob-
serve a deposition or two. If a more sea-
soned colleague is willing, ask them to 
role play with you before your deposition. 
Suggest that they throw you some curve 
balls, like unfavorable responses or imi-
tating contentious behavior so you can 
get some practice with unexpected dif-
ficulties. Anticipate potential issues and 
have a plan for dealing with them.

•	 Arrive	at	the	deposition	early	to	get	com-
fortable and make sure everything is 
ready to go on time.  

Know the governing rules
•	 Be	 familiar	 with	 the	 rules	 that	 govern	

your deposition. For example, if your case 
is filed in Illinois State Court, read through 
the Illinois Rules of Civil Procedure, espe-
cially Rules 201-224 on discovery and 
depositions. If your case is filed in Federal 
Court, brush up on the Federal Rules of 
Civil Procedure.

•	 Be	 aware	 that	 many	 courts	 have	 local	
rules and standing orders that address 
the deposition process. It is very impor-
tant to know these rules. I often bring a 
copy of the standing order that governs 

many of my cases to depositions in the 
event a dispute arises. Once in a great 
while, a disagreement may require the 
immediate intervention of the Judge 
assigned to your case. It is beneficial to 
know whether your Judge is agreeable 
to being called during a deposition. If so, 
keep the phone number handy just in 
case.

•	 Whether	 it	 is	 proper	 to	 communicate	
with your witness during a deposition, 
breaks, and recesses also depends on 
the jurisdiction. Take a look at Murray v. 
Nationwide Better Health, No. 10-3262, 
2012	WL	3683397	(C.D.	Ill.	Aug.	24,	2012)	
for	guidance	from	the	Central	District	of	
Illinois.

Objections
•	 Sometimes	 opposing	 counsel	will	 ask	 if	

you agree to the usual stipulations. Al-
ways identify what those stipulations are 
on the record. In my area of practice, the 
usual stipulations include an objection by 
one is good for all, and all objections ex-
cept as to form are preserved. 

•	 In	Illinois	depositions,	you	must	object	to	
the form of a question at the deposition; 
otherwise your objection is waived. see Ill. 
R.Civ. P. 211. Take note of opposing coun-
sel’s form objections. If they have a good 
point, go ahead and correct your ques-
tion. This will make a better record.

•	 The	same	goes	 for	objections	 regarding	
attorney/client privilege; if you do not 
make the objection at the deposition, you 
risk waiving the privilege. This omission 
can have serious consequences. When 
in doubt, make an objection and instruct 
your client not to answer the question.

•	 Most	jurisdictions,	 including	Illinois,	pro-
hibit speaking objections. see Ill. R.Civ. P. 
206(b)(3).	You	may	 encounter	 opposing	
counsel who uses this tactic to coach a 
witness or to disrupt the deposition pro-
cess. No matter what happens, try to stay 
calm and focused on the task at hand. 
If necessary, verbally describe the inap-
propriate conduct for the record. This will 
usually	 put	 a	 stop	 to	 the	 behavior.	 You	
may file a sanctions motion after the de-
position if the behavior continues and is 
truly egregious, although this is a remedy 

you should use very sparingly.
•	 If	 opposing	 counsel	 baselessly	 directs	 a	

witness to not answer a question, ask the 
Court Reporter to certify the question 
and continue on with the deposition. 
Again, you may file a motion on this issue 
after the deposition. 

•	 Testimony	 comes	 out	 quickly	 and	 you	
don’t have a lot of time to react, so it can 
be helpful to bring a list of common de-
position objections with you.

A law school professor gave some good 
advice that sticks with me: your opponent 
may be more experienced, have attended 
a better law school, or work for a silk-stock-
ing firm, but the one thing you can always 
do is out-prepare them. So, take the time to 
be fully prepared and you can rest assured 
you have done everything you can to set the 
stage for a successful deposition. 

Good	luck!	■

The inside scoop on dep prep to get you through your first deposition
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Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

September
Thursday, 9/4/14- Teleseminar—Em-

ployment Agreements- Part 1. Presented by 
the Illinois State Bar Association. 12-1.

Friday, 9/5/14- Teleseminar—Employ-
ment Agreements- Part 2. Presented by the 
Illinois State Bar Association. 12-1.

Monday, 9/8/14- Webinar—Introduc-
tion to Fastcase Legal Research. Presented 
by the Illinois State Bar Association – Compli-
mentary to ISBA Members Only. 1:00.

Tuesdays, 9/9/14- Tuesday, 1/20/15- 
Chicago, ISBA Regional Office—Trial Tech-
nique Institute. Presented by the Illinois State 
Bar Association. Tuesdays 5:15-6:45.

Tuesday, 9/9/14- Teleseminar—UCC 
Toolkit: Promissory Notes. Presented by the 
Illinois State Bar Association. 12-1.

Wednesday, 9/10/14- Teleseminar—
UCC Toolkit: Letters of Credit. Presented by 
the Illinois State Bar Association. 12-1.

Wednesday, 9/10/14- Chicago, ISBA Re-
gional Office—Foundations, Evidence & Ob-
jections:	Before	Trial,	During	Trial,	On	Appeal	
or After a Settlement. Presented by the ISBA 
Tort Law Section. 8:30-12:45.

Wednesday, 9/10/14- Live Webcast—
Foundations, Evidence & Objections: Before 
Trial,	During	Trial,	On	Appeal	or	After	a	Settle-
ment. Presented by the ISBA Tort Law Sec-
tion. 8:30-12:45.

Wednesday, 9/10/14- Live Studio 
Webcast—Guns in the Workplace: Work-
ers, Unions and Employers. Presented by the 
ISBA Labor and Employment Section. 1:30-3.

Thursday, 9/11/14- Teleseminar—UCC 
Toolkit: Equipment Leases. Presented by the 
Illinois State Bar Association 12-1.

Thursday, 9/11/14- Live Studio Web-
cast—Veterinary Malpractice. Presented by 
the ISBA Animal Law Section. 9:30-11:30.

Friday, 9/12/14- Webinar—Advanced 
Tips to Fastcase Legal Research. Presented 

by the Illinois State Bar Association – Compli-
mentary to ISBA Members Only. 1:00.

Friday, 9/12/14- Chicago, ISBA Region-
al Office—Understanding the Challenges 
of Implementing the Affordable Care Act. 
Presented by the ISBA Health Care Section. 
2-4pm.

Friday, 9/12/14- Live Webcast—Under-
standing the Challenges of Implementing 
the Affordable Care Act. Presented by the 
ISBA Health Care Section. 2-4pm.

Tuesday, 9/16/14- Webinar—Boolean 
(Keyword) Searches on Fastcase. Presented 
by the Illinois State Bar Association – Compli-
mentary to ISBA Members Only. 1:00.

Tuesday, 9/16/14- Teleseminar—Re-
structuring	 Failed	 Real	 Estate	Deals-	 Part	 1.	
Presented by the Illinois State Bar Associa-
tion. 12-1.

Wednesday, 9/17/14- Teleseminar—
Restructuring	 Failed	 Real	 Estate	Deals-	 Part	
2. Presented by the Illinois State Bar Associa-
tion. 12-1.

Wednesday, 9/17/14- Live Studio Web-
cast—Animal Valuation. Presented by the 
ISBA Animal Law Section. 10-11:30.

Friday, 9/19/14- Fairview Heights, Four 
Points Sheraton—ISBA Solo & Small Firm 
Practice Institute. Presented by the Illinois 
State Bar Association. 8:30-5:30. 

Tuesday, 9/23/14- Teleseminar—Un-
derstanding	and	Modifying	Fiduciary	Duties	
in LLCs. Presented by the Illinois State Bar As-
sociation. 12-1.

Wednesday, 9/24/14- Chicago, ISBA Re-
gional Office—After Shelby County v. Holder: 
The Impact on Voting Access. Presented by 
the ISBA Racial and Ethnic Minorities and the 
Law Standing Committee. 10-noon. ■
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Order Your 2015 ISBA  
Attorney’s Daily Diary TODAY!

It’s still the essential timekeeping tool for every lawyer’s desk and as user-friendly as ever.

The 2015 ISBA Attorney’s Daily Diary
ORDER NOW!

Order online at 
https://www.isba.org/store/merchandise/dailydiary

or by calling Janet at 800-252-8908.

The ISBA Daily Diary is an attractive book, 
with a sturdy, flexible sewn binding, ribbon marker,  

and elegant silver-stamped, black cover.

Order today for $28.45 (Includes tax and shipping)

s always, the 2015 Attorney’s Daily 
Diary is useful and user-friendly. 
It’s as elegant and handy as ever, with a 

sturdy but flexible binding that allows your 
Diary to lie flat easily.

The Diary is especially prepared 
for Illinois lawyers and as always, 
allows you to keep accurate records 
of appointments and billable hours. 
It also contains information about 
Illinois courts, the Illinois State 
Bar Association, and other useful data.
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