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Editor’s comments

Members of the International and 
Immigration Law Section Council 
continue to be major supporters of The 
Globe, by providing thoughtful and 
informative articles.  In this issue, Section 
Chair Tejas Shah along with two other 
members of his law firm (Franczek 
Radelet), Songhee Sohn and Peter Land, 
co-authored the article, “New STEM OPT 
Extension Rules to Extend the Program 
Have Been Proposed.” 

Michael R. Lied of Howard & Howard 
Attorneys PLLC, who for the last three 
years has served as the Liaison between 

the International and Immigration Law 
Section Council and the ISBA’s Continuing 
Legal Education Committee, contributed 
the article, “Sometimes Employer May 
Lawfully ask for Additional Documents 
after Internal I-9 Audit.”

Sofia Zneimer, a newly appointed 
member of the International and 
Immigration Law Section Council, 
in the last issue provided us with the 
article, “Immigration Status Needs 
Expert Testimony If Relevant” and in 
this issue contributed, “Undocumented, 

By Lewis F. Matuszewich

New STEM OPT extension 
rules to extend the program 
have been proposed

On October 19, 2015, the Department 
of Homeland Security published 
eagerly anticipated proposed STEM OPT 
Extension rules that, if adopted would 
allow U.S. employers greater flexibility for 
employing foreign nationals graduating 
from United States higher education 
institutions in qualifying STEM fields. 
These proposed changes were previewed 

as early as November 2014, when the 
Obama administration announced that it 
would take numerous executive actions to 
reform U.S. immigration rules. However, 
the specific timeline for the proposed 
regulation’s publication was accelerated by 
Washington Alliance of Technology Workers 
v. U.S. Department of Homeland Security, 
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14-cv-529 (D.C. Aug. 12, 2015), which, as 
of February 12, 2016, vacates the previous 
2008 interim regulation on the subject.

The proposed rules preview changes to 
the practical training guidelines for foreign 
students who are currently studying or 
have completed studies in the academic 
areas of science, technology, engineering 
and mathematics (STEM) in the U.S. and 
elect to work to enhance their knowledge 
in a STEM field. The most important 
components of the new rule are:
•	 It increases the STEM OPT extension 

to 24 months while retaining the 
requirement for employment with an 
E-Verify enrolled employer to qualify for 
this extension.

•	 It provides a more formal definition 
of the “STEM fields” eligible for the 24 
month extension.

•	 It requires employers incorporate 
a formal mentoring and training 
requirement into the STEM OPT period.

•	 It also requires employers to attest 
that the STEM OPT will not lead to 
terminations, layoffs or furlough of a 
U.S. worker and further attest that the 
terms and conditions of employment 
of STEM OPT students will be 
commensurate to those provided to 
the employer’s similarly situated U.S. 
workers

history of the steM opt extension
The STEM OPT Extension is a subset 

of the Optional Practical Training (OPT) 
program that provides foreign students 
studying at SEVIS-accredited U.S. higher 
education institutions on F-1 visas the 
right to work and again practical training 
in their field of study during or after 
completing their studies. In general, OPT 
provides for 12 months of practical training 
with an approved United States employer. 
Employers seeking to employ F-1 students 
beyond that date have been expected to 
sponsor them for work authorization, such 
as an H-1B. In some cases, students have an 
independent basis for work authorization 
beyond the expiration of their work 
authorization, such as marriage to a U.S. 
citizen.

Most employers have relied on the 
H-1B visa to sponsor F-1 students for work 
authorization towards the end of their OPT 
period. The H-1B cap and lottery system 
has resulted in many such applications 
being rejected, frustrating many employers’ 
goals. In 2008, the Department of 
Homeland Security promulgated the STEM 
OPT Extension and increased the OPT 
for certain foreign students studying in 
STEM fields for an additional 17 months, 
amounting to a total OPT period of 29 
months. The extension was enacted in 
part to provide more training to STEM 
graduates and to address unmet labor 
needs in the U.S. economy. However, the 
Department promulgated the STEM OPT 
Extension regulation without requesting 
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Documented, or Citizen? Ask the Experts!”
As always, thank you to all of our 

contributors and if any other reader of 
The Globe, whether or not a member of 
the International and Immigration Law 
Section, would like to contribute an article, 
please forward your draft or your idea for 
an article to me at the email address below.    

Lewis F. Matuszewich 
Matuszewich & Kelly, LLP 
Telephone: (815) 459-3120
                   (312) 726-8787
Facsimile: (815) 459-3123
Email: lfmatuszewich@mkm-law.com 
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public notice and comment as required by 
the Administrative Procedures Act (APA). 
Under the Act, federal agencies must 
publish a proposed rule and request public 
notice and comment, gather and review 
the comments, and only then promulgate a 
final rule that incorporates the notice and 
comments or provides reasons why the 
notice and comments were not adopted 
into the final rule. The Department 
promulgated the 2008 rule without public 
notice and comment by relying on 5 
U.S.C. §553(b) which, the agency argued, 
allowed it to dispense with the notice 
and comment requirement because there 
was “good cause” that the notice and 
comment procedures were “impracticable, 
unnecessary or contrary to public interest” 
due to, among other reasons, the increasing 
competition faced by the United States in 
areas of science, technology, engineering 
and mathematics from foreign nations such 
as China and India. 

The district court rejected the 
Department’s arguments that this “fiscal 
emergency” warranted bypassing the public 
notice and comment requirement of the 
APA and vacated the 2008 rule as a “serious 
procedural deficiency.” However, in light of 
the substantial hardship that an immediate 
order to vacate would cause to foreign 
students on an OPT and the employers who 
have employed these students, the court 
stayed the order until February 12, 2016. 
The race to enact a new regulation that 
would comply with the APA’s requirements 
thus began. 

changes proposed by dhs in 
the new steM opt extension 
regulation

Most significantly, the proposed 
regulation would allow F-1 students with 
STEM degrees to extend the OPT period 
by 24 months for each STEM degree 
obtained in the United States. This means 
that an F-1 nonimmigrant student with 
one degree in a STEM field may lawfully 
work for a US employer under OPT for a 
total of 36 months. DHS explains that the 
extension was increased from the previous 
17 months due to the “complexity and 
typical durations” that are common in 
STEM research, development, testing and 
other projects and require months or years 

for completion. 
The DHS’s new proposed regulations, 

if adopted without further revision, would 
also for the first time define a “STEM 
field” that qualifies certain F-1 visa 
holders to a STEM OPT extension as a 
mathematics, natural sciences (including 
physical sciences and biological/agriculture 
sciences), engineering or engineering 
technologies, and computer/information 
sciences and related fields (as defined by the 
Department of Education). This definition 
is intended to address current STEM needs 
in the US economy while balancing the 
potential for future changes. 

Additionally, DHS proposes that 
employers incorporate a formal mentoring 
and training to STEM OPT students to 
enhance the students’ skill and exposure 
to valuable practical work experience 
directly related to their fields of study. To 
assuage concerns that STEM OPT students 
may distort the domestic labor market by 
accepting lower wages, DHS proposes that 
employers attest that the STEM OPT will 
not lead to terminations, layoffs or furlough 
of a U.S. worker and further attest that the 
terms and conditions of employment of 
STEM OPT students will be commensurate 
to those provided to the employer’s 
similarly-situated U.S. workers. 

Finally, DHS proposes to retain the 
automatic “cap-gap” extension for STEM 
OPT F-1 visa holders who have filed H-1B 
petitions and change of status requests 
so long as the student’s petition has an 
employment start date of October 1 of the 
following fiscal year. The existing cap-
gap rule has significantly eliminated the 
disruption felt by students and potential 
employers where an F-1 student is 
required to leave the country or terminate 
employment, even though he or she has an 
approved H-1B petition, due to the OPT 
period ending before the effective date of 
the H-1B petition, namely October 1st. 

impact on F-1 students and steM 
opt employers

The 2008 regulations still remain in 
effect until February 12, 2016, which 
means that STEM OPT extensions in the 
interim will be granted for an additional 17 
months under the current rule. Students 
should apply for OPT under the 2008 
procedures and employers should follow 

the existing guidelines until the final rules 
are promulgated, although it remains 
to be seen whether DHS will issue a full 
17-month extension for OPT extension 
requests filed on or before that date in 
light of the agency’s prior experience 
with improperly issued employment 
authorization cards to DACA recipients, 
which were the subject of an injunction 
issued by Judge Andrew Hanen in Texas. 

Significantly, the February 12, 2016 
deadline may be stayed yet again as 
the Washington Alliance plaintiffs have 
appealed the District Court’s ruling to 
the U.S. Court of Appeals for the District 
of Columbia Circuit, particularly with 
respect to the Judge’s finding that DHS 
had the authority to issue the 2008 STEM 
OPT extension regulation (although, as 
noted, she found that it was procedurally 
defective). Nevertheless, DHS’s actions in 
publishing this proposed rule ensure that 
DHS is procedurally on track to publish a 
new rule by February 12, 2016, when the 
existing rule is set to expire per the District 
Court’s ruling. While U.S. employers and 
foreign STEM graduates should pay careful 
attention to this situation as it continues 
to evolve, one thing is certain – many U.S. 
employers and STEM graduates will sleep 
easier now that DHS has taken timely 
action to implement a new STEM OPT 
extension rule. 
__________

Tejas Shah is a 2006 graduate of the George 
Washington National Law School. Tejas 
concentrates on employment-based immigration 
as well as matters involving federal litigation, 
deportation defense, citizenship, and family-based 
permanent residency. He may be reached at tns@
franczek.com.

Songhee Sohn received her J.D. from Loyola 
University of Chicago School of Law, an M.S. 
from New York University and a B.S. in Industrial 
and Labor Relations from Cornell University. 
She served as an intern with the U.S. Attorney’s 
Office, Northern District of Illinois and a Judicial 
Extern for the Honorable Mary Anne Mason in 
the Circuit Court of Cook County, Illinois and the 
Honorable Young B. Kim in the Northern District 
of Illinois. She may be reached by email at sws@
franczek.com.

Peter Land received his J.D. cum laude from 
Northwestern University School of Law and his 
B.A. cum laude from DePauw University. He is 
admitted to practice law in Illinois and before the 
U.S. Court of Appeals for the Seventh Circuit and 
the U.S. District Court for the Northern District 
of Illinois. He may be reached by email at pgl@
franczek.com.
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Sometimes employer may lawfully ask for 
additional documents after internal I-9 audit
By MichaeL r. Lied

Attorney Stacey A. Simon requested 
guidance on how to advise a client 
following an internal audit of the client’s 
Forms I-9. First, Simon sought advice 
on what steps the client should take with 
respect to possibly falsified permanent 
resident cards. Simon stated that her firm’s 
inclination was to advise the client to meet 
with the employees whose documentation 
was doubtful and request the employees 
to present different documentation. 
Simon was concerned, however, that this 
post-employment request for different 
documentation could result in possible 
discrimination complaints because the 
affected employees share the same national 
origin. Second, Simon asked whether her 
firm had an obligation to train the client in 
“what to look for in a valid green card” or 
whether such training is “outside the scope 
of what their HR should be trained to do 
since that would take them beyond the 
‘reasonable person’ standard?”

Alberto Ruisanchez, Deputy Special 
Counsel of the Office of Special Counsel for 
Immigration-Related Unfair Employment 
Practices responded in An October 23, 
2015 letter. He gave this advice.

To prevent discrimination in violation 
of the anti-discrimination provision, an 
employer (or its representative) conducting 
an internal Form I-9 audit should conduct 
the audit in a consistent manner—treating 
similarly-situated employees in a similar 
manner—and should not treat employees 
differently based on citizenship status or 
national origin. 

In addition, an employer should apply 
the same level of scrutiny to Form I-9 
documentation and not apply different 
levels of scrutiny based on citizenship status 
or national origin. An employer which 
subjects documentation to additional 
scrutiny based on the citizenship or 
national origin of the employee presenting 
the documentation may violate the anti-

discrimination provision.
If, after following these principles 

during an audit, an employer identifies 
documentation that does not reasonably 
appear to be genuine or relate to the 
employee and requests that the employee 
present alternative documentation, the 
request for alternative documentation is 
unlikely to violate the anti-discrimination 
provision. If the employer requests 
alternative documentation, the employer 
should not request specific documents 

(though the employer may state that the 
particular document called into question 
by the internal audit may not be used again 
for Form I-9 purposes). The employee 
should be permitted to present his or her 
choice of other documents, as long as they 
are acceptable for employment eligibility 
verification purposes.

Ruisanchez directed Simon to ICE 
regarding her question of whether her firm 
was obligated to train its client on “what to 
look for in a valid green card.” 
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Although “[i]t is unknown, at any 
point in time, how many unauthorized 
aliens are in the United States; what 
countries they are from; when they came 
to the United States; where they are living; 
and what their demographic, family, and 
other characteristics are,”1 chances are that 
many attorneys who have never practiced 
immigration law, will encounter the issue of 
a client or an opposing party’s immigration 
status or citizenship. 

Outside of immigration law, the 
question of immigration status and 
citizenship often arises in criminal cases 
where alienage is an element of the crime,2 
or in advising criminal clients to take 
a plea, where the U.S. Supreme Court 
recognized a Sixth Amendment right to 
counsel on immigration consequences of a 
guilty plea.3 

In the civil context, an often overlooked 
issue is the United States citizenship of 
parties in cases removed to federal court on 
the basis of diversity. Where the parties on 
both sides of a lawsuit are not United States 
citizens there is no diversity even if all 
parties are lawfully in the United States and 
even if they are lawful permanent residents 
of the United States.4 In contemplating a 
removal or objecting to removal to federal 
court, it is important to investigate the 
citizenship of each party because if there 
is no United States citizen on at least one 
side of the lawsuit, the federal court has 
no jurisdiction.5 This is true, even in the 
case of lawful permanent residents suing 
each other, or a limited liability company 
or companies owned by non United States 
Citizens suing each other or another alien 
or a foreign corporation.6 Any judgment 
of the federal court entered without 
jurisdiction, can be challenged, even after a 
statue of limitations has elapsed. 

Therefore, in criminal and potential 
diversity cases, the citizenship of the parties 
is relevant and needs to be investigated 
to ensure proper advice or proper federal 
subject matter jurisdiction. Once a person 

is found to be an alien, whether such 
person is lawfully or unlawfully in the 
United States continues to be relevant 
in criminal matters. However, this same 
issue is irrelevant in civil cases. Moreover, 
whether a person is lawfully or unlawfully 
here often cannot be answered with a 
simple “yes” or “no.”

This article maintains that the status 
of a non-citizen in the United States 
is not relevant and argues that such 
determination requires factual, statutory, 
regulatory, and case analysis, and requires 
expert opinion. Thus, deposition questions 
or Requests to Admit addressed to a 
party to admit or deny whether he or she 
is in the United States illegally or some 
other permutation of this question can be 
compared to a party being asked to admit 
or deny that he or she has a Traumatic 
Brain Injury or some other medical 
diagnosis that must be proven by an expert 
testimony. Such questions are improper 
and should be challenged. 

An example can illustrate the 
complexity of the immigration statutory 
and regulatory scheme. Imagine that your 
client, X, suffered serious injuries in an 
accident and his doctors believe that he will 
not be able to do the job he used to do in 
the future. Significant part of X’s damages 
depends on his claim for a future wage 
loss. The opposing counsel suspects that 
the client may be in the country illegally, 
and argues that since X is claiming a 
future wage loss, the opposing counsel is 
entitled to know if X is an “illegal alien.” 
The opposing counsel argues that X’s illegal 
status is relevant because if X is an “illegal 
alien” then he cannot work in the United 
States in the future and, therefore, cannot 
claim a future wage loss. The opposing 
counsel has sent the following Request to 
Admit to X “Admit or deny that you are a 
undocumented alien.”

X shares that he was not born in the 
United States and that he entered this 
country without inspection in 1997, and 

has been working without permission 
ever since. He and his wife have one child 
born abroad, and two children born in 
the United States after their entry. Their 
youngest U.S. citizen child has a serious 
medical condition that requires specialized 
medical care. X is afraid that if he has to 
leave the United States, his child would not 
be able to receive the specialized treatment 
she needs. In addition, a few years ago 
his foreign born child was a victim of a 
violent crime and X helped the police and 
the prosecution put the perpetrator in jail 
for a long time. In addition, X is afraid to 
go back to his home country because he 
believes he will be subject to persecution 
abroad. X also states that one of his 
grandmothers was a United States citizen.

What should X’s attorney do? 
Should the attorney withdraw X’s wage 
loss claim? Should X admit that he is 
undocumented? Is X an illegal alien?

The answers to the above questions are 
“No,” “No,” and “No.”

X is not qualified to give an answer to 
this Request to Admit because he is not an 
expert in immigration law. The attorney 
needs to file a written objection pursuant to 
Illinois Supreme Court Rule 216(c) and ask 
the judge to rule that the request to admit 
is improper. 

1. relevancy of immigration status
Illinois Supreme Court Rule 216(a) 

limits requests to admit to “relevant” 
facts, and the immigration status of an 
injured claimant is not relevant. Evidence 
that a person may be undocumented 
is immaterial, confusing, incendiary, 
derogatory, and will create a substantial 
danger of undue prejudice to the plaintiff. 
Such evidence is irrelevant7 because even 
if X might not be able to remain and 
work in the United States, X’s reduced job 
opportunities as a result of his inability 
to work may have even more profound 
consequences for him if his country 
provides less opportunities for a person 

Undocumented, documented, or citizen?
By soFia zneiMer
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with his injuries. His inability to work 
would not end with his stay in the United 
States. 

2. who is an “illegal alien”?
The answer is, no one. The term “illegal 

alien” is not used in the Immigration and 
Nationality Act. A person who has entered 
the United States may be removable 
from the United States if he or she is 
inadmissible under INA §212, 8 U.S.C.A. 
§ 1182 (West), or deportable under INA 
§237, 8 U.S.C.A. § 1227 (West). Generally, 
only an immigration judge can determine 
removability of an alien in removal 
proceedings.8 

Even if an immigration judge finds 
that an alien is removable from the United 
States, the judge will generally consider 
whether there is any relief from removal. 
The Immigration and Nationality Act 
provides for various waivers, political 
asylum, withholding of removal, 
cancellation of removal, adjustment of 
status, and other relief that may allow a 
deportable or a removable alien to remain 
and work in the United States indefinitely 
or permanently. Compare for example 
the categories of aliens the Social Security 
Administration considers eligible for 
disability benefits.9 This group includes 
persons who have final orders of removal 
or deportation (i.e., aliens an Immigration 
Judge had found to be removable or 
deportable), that the U.S. government 
cannot remove or deport. 

3. if X is a removable alien from 
the united states, does he have 
any relief from removal?

When determining a client’s ability to 
remain in the United States, an attorney 
must investigate whether his or her client 
has any short or long term relief from 
removal. Apart from the very protracted 
removal process, an alien may be able to 
seek relief before the immigration court 
or the immigration service that provide 
interim work authorization. To continue 
our example, X appears to have several 
forms of relief from removal. First, X’s 
family appears eligible for a U visa because 
his child was a victim of a violent crime and 
X and his family assisted the prosecution. 

The Immigration and Nationality Act 
provides that an alien who was a victim 
of certain criminal activity and “has been 
helpful, is being helpful, or is likely to be 
helpful” can file a petition for a U visa 
status.10 If the victim is under 21 years 
of age the victim’s “spouse, children, 
unmarried siblings under 18 years of age, 
…and parents of such alien” qualify for a 
U visa as well.11 If X receives a U visa, he 
will be able to live and work in the United 
States. After three years in U status, X will 
be eligible for a green card and can work 
in the United States, and five years later, he 
can apply for naturalization to become a 
United States citizen.

Second, X may be eligible for 
cancellation of removal.12 Cancellation 
of removal is available to aliens who have 
been physically present in the United 
States for ten years, who have been persons 
of good moral character during the ten 
years, who have not been convicted of 
certain crimes, and who can show that 
removal would result in exceptional and 
extremely unusual hardship to the alien’s 
U.S. citizen or permanent resident spouse, 
child, or parent.13 As X has two US citizen 
children, one of whom has a serious 
medical condition, he may be able to meet 
the “exceptional and extremely unusual 
hardship” burden and receive cancellation 
of removal from the immigration judge. If 
the judge grants X cancellation of removal, 
X can become a permanent resident and 
can live and work in the United States and 
apply for naturalization to become citizen 
five years after he becomes a permanent 
resident.

A third avenue for relief for X may be 
asylum or withholding of removal because 
X’s life may be in danger. Thus, X may 
be eligible to file for political asylum14 or 
withholding of removal,15 which provide 
for relief from removal if X’s life or freedom 
would be threatened on account of race, 
religion, nationality, membership in a 
particular social group, or political opinion. 
If X is granted withholding of removal, he 
will be able to live and work in the United 
States. If X receives asylum, in one year, he 
can apply for a permanent residence, which 
will be backdated to the date of his asylum 
grant, and then he can apply to become a 

United States citizen in five years. 

4. should inability to speak 
english Matter?

The suspicion that if someone cannot 
speak English he or she must be in the 
country illegally is more evident of societal 
prejudices than alienage. Under the 
Immigration and Nationality Act, certain 
long term permanent residents over a 
certain age can become United States 
citizens even if they are not able to speak 
English.16 

The question, then, is why the opposing 
counsel is seeking information about X’s 
immigration status. If X spoke English, 
would the opposing counsel even consider 
requesting immigration information? 
Probably not, and neither should the 
opposing counsel be permitted to request 
such information from X.

5. is X an alien?
The immigration law is a labyrinth and 

after going through it, it may turn out that 
X is not even an alien, but a United States 
citizen. X has a grandmother that was a 
United States citizen and this fact is worth 
investigating further. 

6. the case for experts
Determining X’s status and eligibility 

to remain in the United States is not a fact 
but a legal conclusion. It requires analysis 
of statutes, regulations, memoranda, 
administrative, state, and federal law. 
With “only a small degree of hyperbole, 
the immigration laws have been termed 
‘second only to the Internal Revenue 
Code in complexity’.”17 The Ninth Circuit 
described immigration law as a “labyrinth 
almost as impenetrable as the Internal 
Revenue Code.”18 Even the federal courts, 
which have jurisdiction over immigration 
matters and have more knowledge in 
immigration law than state courts, have 
recognized the need for an expert witness 
in immigration law in order to explain the 
complex body of immigration doctrines: 
“We agree with the plaintiffs that [expert] 
testimony about the nature and extent 
of federal immigration law-a large and 
complex body of doctrine-would help 
us to reach our own decision about the 
constitutionality of the ordinances.”19
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Therefore, even if the court considers X’s 
immigration status relevant (which I insist 
it is not), the court must require an expert 
in immigration law to render an opinion 
about X’s status and eligibility to work in 
the United States. 

The story of X is fictional, but the 
point is that immigration law is simply 
too complex to permit either party to 
discuss immigration status without expert 
testimony. 
__________

Sofia Zneimer is a Partner in the Chicago 
law firm, Zneimer & Zneimer, PC. She joined 
the International and Immigration Law Section 
Council in 2015. She is a graduate of the Chicago 
Kent College of Law and has a B.A. and M.A. 
from Sofia University, Climent Ohridsky, 
Sofia, Bulgaria. She may be contacted at sofia@
zneimerlaw.com. 
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