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The Animal Law Web site aptly states that, 
“Animal law is a growing field that touches 
upon many facets of our profession. The 

Animal Law section is a forum in which members 
can discuss, learn about, and develop animal 
law.” 2013 has come to a close and we worked 
with lots of issues last year (as we always do). As 
with any area of law, I would say that there are 
always issues of interest or concern. The Ani-
mal Law Section is very concerned with bring-
ing these issues to light, keeping a lookout for 
new, innovative issues, and working with other 
groups, section and organizations to resolve 
those issues.

In 2013, we focused on a number of topics 
that we have reported and shared with you in 

our annual seminar, webinars, video presenta-
tions, newsletter, Web site, and list-serve. 

We worked on various pieces of legislation 
(Reckless Owner, Puppy Lemon Laws, Farm Ani-
mals At Large, Tethering Restrictions, Animal 
Fighting Enforcement Training for Police, the 
ABA model law on animals in disasters, overturn-
ing and stopping Ag-Gag (Animal Enterprise 
Terrorism Act) legislation, barbed seed dangers 
(We resolved to explore with appropriate Illinois 
officials the ultimate question presented by a re-
cent study: Should the “mean seeds” species be 
banned from future Conservation Reserve Pro-
gram plantings in Illinois?), and more.

The Illinois State Bar Association Animal Law 
Section has voted to endorse two new bills 
introduced by Rep. Daniel Burke: HB 3767 

closes a loophole in the state’s ban on the use of 
carbon monoxide as a euthanasia agent for com-
panion animals by removing the exemption for 
veterinarians and specifying that such a proce-
dure “shall only be performed using established 
injectable euthanasia agents.” HB 3768 provides 
that animal abuse committed in front of a minor 
qualifies as aggravated cruelty, a felony offense. 
Traumatic experiences can have severe, long-
lasting negative effects on children. The U.S. De-
partment of Justice, et al., have included witness-

ing animal cruelty on their Polyvictimization/
Trauma Symptom checklist. (http://www.nsjfcj.
org/sites/default/files/trauma%20bulletin_0.
pdf) defines “trauma” as including a “direct en-
counter with a dangerous or threatening event, 
or it can involve witnessing the endangerment or 
suffering of another living being.” Forcing a child 
to watch or engage in animal cruelty is one way 
abusers further harm and control their victims. 
Oregon, Arkansas and Puerto Rico have provided 
for enhanced penalties for this crime. Passage of 
HB 3768 will put Illinois at the forefront of inno-
vative efforts to address both childhood trauma 
and animal cruelty. ■
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Comments from the Chair

Continued from page 1

Our last all-day seminar took place on 
June 7, 2013, and we received an overall 
evaluation of 4.67 on a scale of 5 from our 
approximately 60 participants. The ISBA pro-
vided information to the ISBA councils that 
greater emphasis should be placed on studio 
presentations because attendance trends 
favor on-line delivery. Forty-one people at-
tended the Pet Trust and Pet Power of Attor-
ney studio session presented by Peter Cana-
lia and Anna Morrison-Ricordati. 

The newsletter included many topics of 
interest. Articles included: Pet Provisions in 
Marital Settlement Agreements, Mean Seeds, 
Urban Chicken-Keeping and Local Ordinanc-
es, Gov. Quinn signs the Anti-Tethering Law, 
No Strict Liability Under the Animal Control 
Act, Pet Lemon Law, and Bureaucratic Mis-
managment of Wild Horse Herds. The news-
letter also recognized Mr. Linscott Hanson’s 
passing. Mr. Hanson was a well-known, inno-
vator in Illinois, generous with his friendship 
and legal knowledge, and he was instrumen-
tal in the creation of the Illinois Pet Trust Act, 
which became law in 2004.

In 2014
1. 	 We are going to continue working on the 

issues/topics described above that are 
not yet resolved: Barbed seed dangers, 
revision (rather than repeal) of the Animal 
Enterprise Terrorism Act, Reckless Owner 
legislation, and a Legislative Proposal 
modeled after ABA standards for the Care 
and Disposition of Disaster Animals. We 
will continue to work on various pieces 
of legislation as they come to our atten-
tion. Reckless owner legislation has most 
recently added a felony component for 
reckless conduct to an animal which oc-
curs in the presence of a minor child (HB 
3768). Also, HB 3767 would prevent killing 
companion animals by gas chamber.

2. 	 The ABA has rescheduled the AETA repeal 
hearings until August of 2014, instead of 
the originally rescheduled February date. 
Obviously there is a lot more work to be 
done to accomplish the necessary revi-
sions, and the Section anticipates being 
very active in helping to craft those revi-
sions.

3. 	 The ISBA has authored the ISBA Disaster 
Assistance Handbook for the public, and 
this document is on the ISBA Web site. 

As an additional resource for the public, 
our section has been asked whether it is 
feasible to include a section on animals 
for this handbook. Our answer is yes—
even though all of the counties within the 
states are not up to speed in this effort 
at this time. We believe that putting our 
focus on the accomplishments of organi-
zations such as “Working with Lost Dogs 
Illinois” and “Lost Dogs of Wisconsin” to re-
unite dog owners with their lost dogs by 
providing outreach, tools and resources 
is an absolute first step we can take now. 
These two organizations have over 72,000 
Facebook fans sharing and cross-posting 
lost and found dogs. The reality is that, in 
a disaster, a lost dog can be rescue by a 
Good Samaritan and taken to his home, 
or to a foster home. The animal may be 
picked up by Animal Control or taken to a 
public or private shelter. This means it can 
be very difficult for owners to even begin 
to find their misplaced pets when disaster 
strikes.

4. 	 Ms. Morrison-Ricordati is preparing to 
present a Studio Session on Municipal 
Ordinances on Animals (to be presented 
in conjunction with the ISBA Municipal 
Law Section concerning local laws on 
animals, highlighting pet limits and spe-
cies bans, spay/neuter mandates, breed 
discrimination, TNR bans, nuisance vio-
lations and other topics). She has many 
other topics to explore for future program 
ideas-Animal Laws in your Town, Animal 
Shelters and the Public, Veterinary Mal-
practice, FOIA and Animal Protection, 
and the Philosophical Underpinnings of 
Vegetarianism. Another very important 
topic for future videos would be explor-
ing ways to help owners reunite with their 
pets following a disaster. Of course, not all 
pets are lost during a disaster, and such an 
educational video might also explore ve-
racious methods to recover lost or stolen 
pets, and the possibility of standardizing 
the procedures and coordinating with res-
cuers to enable individuals, governmental 
entities and rescue organizations to re-
unite animals with their rightful owners.

5. Law schools-we are continuing to recruit 
law school students from around the 
state to join our section while they are 

still in law school. If you are aware of any 
upcoming events or animal law-focused 
activities at your alma mater, please let us 
know—we would like to recognize such 
activities and reach out to those law stu-
dents with similar interests.
Like environmental law, animal law is an 

umbrella concept that covers many areas of 
law, including: cruelty statutes (criminal law), 
municipal ordinances (administrative law), 
veterinary malpractice and boarding/groom-
ing injuries (civil law), wildlife and farm ani-
mal management (regulatory law), pet trusts 
(estate planning law), and questions of legal 
standing for animals (constitutional law).   
Animal law also covers all types of animals, 
ranging from companion animals to wild-
life. Animals participate in entertainment, 
research, and agricultural activities. Our sec-
tion gathers information on a wide variety of 
issues related to animals and animal law. We 
believe it is important to review and dissemi-
nate legal information that not only impacts 
the animal’s lives but the lives of the people 
who are involved with them, as well.

The activities of the animal law section in-
clude the following topics, and we continue 
to work on them throughout 2014: 

•	 Live and recorded CLE seminars to edu-
cate members of the bar (and the public) 
on laws, regulations, and court decisions 
dealing with various issues related to ani-
mal law;

•	 Monitoring developments in the animal 
law field, and the dissemination of topical 
information to members through news-
letters and the list serve;

•	 Serving as a resource for the public, orga-
nizations, law school animal law groups, 
and governmental agencies that wish to 
obtain information or input about animal 
law issues;

•	 Evaluation of and recommendations re-
garding existing and proposed legislation 
and regulations in the animal law field; 
and

•	 Providing a forum for animal law attor-
neys to meet, exchange ideas, share best 
practices, and have a positive impact on 
the practice of law in this developing area.

I invite you to stay tuned and to stay in 
touch with us. ■
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The parties, Jane and Jim, own the Cock-
er Spaniel dog, Spot, and they are going 
through a divorce. Both of the parties 

would like to keep Spot as their own, al-
though they know that one of them will need 
to be Spot’s owner. The other person would, 
therefore, be Spot’s visitor. This doesn’t make 
the “visitor” feel too warm and fuzzy. If they 
leave the decision up to the Judge, they may 
not like the result. Their attorneys tell them 
that pets are seen as property only, and that 
coming up with a schedule regarding time 
with Spot is out of the question if the Judge 
makes the decision. Therefore, they decide 
that they would like to work out a plan be-
tween themselves. They also understand 
that a judge may not enforce their schedule 
with Spot after they reach their agreement. 
However, they can work with a pet media-
tor to resolve any disputes regarding care 
and visitation. Pet mediators are available 
to work with pet disputes when the people 
in dispute are willing to work with them. Pet 
mediators and the parties’ attorneys need 
to provide the structure that keeps the par-
ties focused. From the beginning, the parties 
need to agree about what they see going for-
ward into the future, and not simply focus on 
the moment in time when they are negotiat-
ing their pet agreement.

Jane and Jim decide that they will share 
their personal property interest in Spot, and 
outline the provisions of the agreement as 
follows:

Spot is the personal property of Jane, 
and will be in her possession, except for the 
agreed-upon alone time that Jim spends 
with Spot, once a month, set out below. 

The parties will make decisions based on 
the concept of their joint ownership of Spot, 
although Jane is Spot’s legal owner. This dis-
tinction is made in order for ultimate deci-
sions to be made which may or may not be 
contemplated here. 

Jim shall have his own time with Spot the 
first week of each month beginning on the 
first Sunday of the month at 9 am (when he 
will pick up Spot from Jane’s house or anoth-
er agreed upon location) through the sec-
ond Sunday of the month at 5 pm (when Jim 
will drop Spot off at Jane’s house or another 
agreed upon location).

Possession of Spot will not be relin-

quished to another person or entity unless 
and until Jim has been given the written 
right of first refusal to retain Spot as Jim’s 
sole property. Jim will have 14 days in which 
to decide to exercise this right and will do so 
in writing. If Jim fails to respond in writing 
within the agreed upon 14-day notice, Spot 
can be placed elsewhere. Jim will be provid-
ed with the name and address of the party 
with whom Spot was placed. If the parties 
so choose, Jim and the new owner can enter 
into an arrangement involving Jim and Spot. 
Jane’s primary personal property rights will 
be extinguished upon transfer of Spot to Jim 
or to a third party/entity.

While Spot is in the care and control of 
Jane or Jim, and under the terms of this 
agreement, each party agrees to be respon-
sible to pay for and provide appropriate and 
sufficient food and water for Spot during 
their respective possession times with Spot. 

Each party will keep the other fully in-
formed of the other party’s home, work and 
cell phone numbers, in addition to home or 
vacation address. A party may remove Spot 
from the home address on a temporary ba-
sis for vacation or other temporary situation, 
with the written permission of the other par-
ty. The notice and permission shall be sought 
30 days before the vacation is planned, and if 
no agreement can be reached between the 
parties within 15 days, both parties agree to 
submit the question to a mediator for discus-
sion and resolution. 

Spot’s veterinarian will continue to be Dr. 
______ of (address). The parties have agreed 
to share equally in the cost and participa-
tion in the yearly veterinary care of Spot and 
any follow-up visits deemed necessary by 
Dr. _______. Each party will be provided the 
medical information from yearly visits for 
their files, for proof of vaccination and medi-
cal care.

While in their possession, both Jane and 
Jim agree to administer any medications pre-
scribed by their veterinarian for the health 
and welfare of Spot. 

If an accident occurs while Spot is in the 
possession of Jane or Jim, both parties agree 
to exercise the utmost care in providing 
emergency veterinary care for recovery. Both 
parties agree to alert the other at the earliest 
possible opportunity following an accident 

Pet provisions in marital settlement agreements
By Angela Peters
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The new Guide to Illinois Statutes of Limitations and Repose is 
here! It contains Illinois civil statutes of limitations and repose (with 
amendments) enacted through September 15, 2013. The Guide con-
cisely brings together provisions otherwise scattered throughout the 
Code of Civil Procedure and other chapters of the Illinois Compiled 
Statutes. It also includes summaries of cases interpreting the statutes 
that were decided and released on or before September 15, 2013. 
Designed as a quick reference guide for practicing attorneys, it pro-
vides comprehensive coverage of the deadlines you can’t afford to 
miss. The Guide includes a handy index organized by act, code, and 
subject, and also includes a complete table of cases. Written by Hon. 
Adrienne W. Albrecht and Hon. Gordon L. Lustfeldt.

Guide to Illinois STATUTES of LIMITATIONS and REPOSE 
2013 Edition

Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

Order the new guide at 
www.isba.org/store/books/guidetoillinoisstatutesoflimitation

or by calling Janice at 800-252-8908
or by emailing Janice at jishmael@isba.org

GUIDE TO ILLINOIS STATUTES OF LIMITATIONS AND REPOSE 

2013 EDITION
$35 Member/$50 Non-Member (includes tax and shipping)

Need it NOW?  
Also available as one of ISBA’s FastBooks.
View or download a pdf immediately using  
a major credit card at the URL below.

FastBook price:
Guide to Illinois 
STATUTES of LIMITATIONS and 
REPOSE - 2013 Edition 
$32.50 Member/$47.50 Non-Member

A “MUST HAVE” 
for civil 

practitioners

Don’t Miss This Quick Reference Guide of Deadlines and Court Interpretations of Illinois Statutes!
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and agree to make mutual decisions, where 
practicable, regarding Spot’s care. Jane and 
Jim will keep each other abreast of accident 
care expenses, and will discuss and decide 
who will be responsible for payment of the 
medical expenses or share medical expenses 
as they will share medical expenses as they 
see fit.

Decisions about Spot’s medical care will 
be made after discussions between Jane and 
Jim. The ultimate life or death decision-mak-
ing for Spot will remain with Jane. Jane will 
make her best efforts to include Jim in these 
decisions. 

If Spot is in an emergency situation, and 
Jane cannot be reached, Jim will have Jane’s 
permission to act in the best interests of Spot 
based on all medical advice and information 
available. The parties trust that each will act 

and make decisions in Spot’s best interest.
Jane’s and Jim’s obligations for the care of 

Spot will end with the passing of Spot. Costs 
of end of life care and disposition of Spot’s 
remains will be shared unless otherwise de-
cided at the time by Jane and Jim.

Under the terms of this agreement, Jane 
and Jim agree to make all best efforts to re-
solve disagreements that may occur in their 
relationship under this agreement on their 
own. If this cannot be done, Jane and Jim 
agree to submit their disagreement to a me-
diator of their choice and for each of them to 
pay half the expenses of mediation to resolve 
their conflict.

Of course, the terms of the Agreement 
will depend on the circumstances of the 
parties and what they want to do. Attor-
neys need to consider provisions which in-

clude the sharing of expenses, health care 
decisions, end-of-life decisions and future 
changes in circumstances. For example, the 
parties should clarify what distance is accept-
able for transfer of the pet, whether air travel 
is allowed, and how to share transportation 
responsibilities and expenses. If the parties 
have children, it is best that the pet(s) follow 
the children, of course. My hat off to other at-
torneys who also draft these Pet Agreements, 
namely Attorney Debra Vey Voda-Hamilton 
(speaker on pet mediation and author of 
“Trailblazing a New Way to Address Conflicts 
Between People Involving Animals”) and At-
torney Gina Calogero (argued successfully in 
Houseman v. Dare, 405 N.J. Super 538 (App. 
Div. 2009)) that family courts have jurisdic-
tion in disputes over companion animals), 
for their input for us. Arf, Arf. ■

Mengarelli v. Marquardt & ORAH Animal Hospital … A different 
kind of settlement
By Anna Morrison-Ricordati

On December 5, 2010, Michael and 
Heather Mengarelli were eager to 
bring their two Pomeranian dogs, 

Dolce and Lindsay, to the Holiday Open 
House hosted by their veterinarians at ORAH 
Animal Hospital (ORAH). There, the Men-
garellis hoped to have Dolce and Lindsay 
photographed with “Santa Paws” for $10, as 
had been advertised by ORAH in the weeks 
prior to the scheduled event.1 However, as 
the Mengarellis entered the first set of doors 
to the veterinary clinic, a large, 150(+) lb. 
mastiff barreled through the second set of 
doors (separating the ORAH lobby from the 
entry vestibule), and grasped the Mengarel-
lis’ 5 lb. dog Dolce in its mouth.2 Heather, 
who had entered with Dolce on leash, was 
shoved during the attack such that her sun-
glasses were knocked to the floor as the 
mastiff began violently thrashing Dolce.3 
Michael, who was holding their other dog 
Lindsay (who had a heart condition and thus 
was not on a leash) wrestled with the mastiff. 
When Dolce was finally dropped from the 
mastiff’s jaws, he scampered to the opposite 
corner of the vestibule, trailing blood and 
screaming in pain.4 Heather fell to her knees 
and screamed at the top of her lungs for 
help, while trying to comfort Dolce, whose 

blood covered Heather’s hands.5 The holiday 
scarf Dolce had been wearing for his photo 
was now in his mouth.6 Heather removed 
the scarf from Dolce’s mouth, held him and 
cried.7 Only after an ORAH employee arrived 
and moved the mastiff from the vestibule 
into the lobby bathroom, did the ORAH em-
ployee return to take Dolce to a veterinarian 
for help.8 A large pool of blood remained in 
the spot where Dolce laid.9 The mastiff had 
lacerated Dolce’s aorta.10 The ORAH veteri-
narians tried, but ultimately could not save 
Dolce.11  

The Mengarellis called the Montgomery 
Police for help,12 but the responding offi-
cer dismissed the incident as a “civil” matter 
and refused to issue any citations to Angela 
Marquardt, the owner of the large mastiff.13 
Despite admissions that the mastiff pulled 
her from the ORAH lobby (so strongly that it 
hurt her hand), through a set of doors, and 
into the entryway vestibule where the mas-
tiff mauled Dolce, Ms. Marquardt claimed 
that she had control of her dog and was not 
liable.14 The veterinary clinic failed to place 
a staff member near the doors of its lobby 
even though it had invited all of its clients 
(over 2000) along with the general public 
to the photography event. The clinic, which 

also failed to restrict the entry of dogs that 
were known to have vicious, dangerous, or 
other aggressive tendencies, disclaimed all 
liability.15 

The Mengarellis experienced obvious 
emotional injuries during the attack, and fur-
ther suffered for the loss of their dog, Dolce.16 
Yet, the Mengarellis were left with no option 
but to file suit against Angela Marquardt and 
ORAH in the Kane County Circuit Court. Civil 
litigation, however, was ill-equipped to fully 
address the Mengarellis’ damages and their 
hoped-for goals in bringing suit.

The Animal Control Act & Attacks 
on Companion Animals

The Illinois Animal Control Act addresses 
animal attacks on persons, but does not spe-
cifically address injuries to owned compan-
ion animals. 510 ILCS 5/16 reads: 

Animal attacks or injuries. If a dog 
or other animal, without provocation, 
attacks, attempts to attack, or injures 
any person who is peaceably con-
ducting himself or herself in any place 
where he or she may lawfully be, the 
owner of such dog or other animal is 
liable in civil damages to such person 
for the full amount of the injury proxi-
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mately caused thereby. 

(Source: P.A. 94-819, eff. 5-31-06).
While the Act is a powerful statutory tool 

for dog attacks to persons, the Act does not 
specifically address a litigant’s damages for 
dog attacks on companion animals.17 For this 
reason, most litigants seek damages for the 
loss of his or her companion animal under 
common law theories of liability for property 
damage, personal injury and emotional dis-
tress. 

Animal Valuation in Illinois— 
Property Damages

Animals, which still bear the antiquated 
designation of “property,” differ drastically 
from other types of property, such as tables 
and chairs. For example, as sentient beings, 
laws exist to protect the well-being of ani-
mals, while there are no such similar laws to 
mandate the humane care and treatment of 
tables and chairs.18 For companion animals, 
where there often exists a strong human/ani-
mal bond, it should come as no surprise that 
a particular animal may have a much higher 
value to his or her owner than that same ani-
mal might have to a random purchaser. 

In Illinois, damages for the negligent loss 
of a companion animal are determined by 
the “value to owner” standard. A plaintiff is 
required to prove actual value at trial. See 
Anzalone v. Kragness, 365 Ill.App.3d 365, 372 
(1st Dist. 2005).

While Defendants disputed both Dolce’s 
value to the Mengarellis and the extent of 
emotional damages available pursuant to 
Anzalone,19 the reasonableness of Dolce’s 
high value was bolstered by several pieces of 
evidence. First, other ORAH clients (including 
defendant Marquardt and ORAH client(s) de-
posed as witnesses)20 ascribed similar values 
to their own companion animals. In addition, 
ORAH profited by providing veterinary “care” 
and “treatment” to the companion animals 
of its clients.21 Over the seven years the Men-
garellis used ORAH’s services, they had spent 
thousands of dollars caring for their com-
panion animals.22 However, in an attempt 
to devalue the Mengarellis’ dog, the ORAH 
veterinarian claiming to have performed 
emergency procedures on Dolce after the fa-
tal attack, testified to his beliefs (1) that com-
panion animals are mere “property,” and (2) 
that his services were akin to “oil changes” in a 
car.23 When asked if he espoused these views 
to clients who love their companion animals 
and who pay a lot of money for veterinary 

services, he stated, “No,” because he is “smart,” 
they [the clients] “wouldn’t understand,” and 
he didn’t want to absorb the expenses of 
lawsuits for “emotional damages.”24

Negligence Based Actions— 
Personal Injury & Emotional Damage

While Illinois law does allow emotional 
damages for intentional harm to owned 
animals,25 most dog attack cases do not in-
volve intentional acts; thus, only negligence 
theories apply. Nonetheless, the Mengarellis 
undeniably were emotionally harmed by wit-
nessing the attack and as a result of Dolce’s 
death. 

Defendants attempted to strike the Men-
garellis’ claims of negligent infliction of emo-
tional distress, citing limitations on emotional 
damages for the negligent loss of a compan-
ion animal, and by alleging that the Men-
garellis were not in the “zone of danger” dur-
ing the attack. This attempt failed, because 
the Mengarellis’ allegations included the 
fact that Michael and Heather were not only 
witness/bystanders to the brutal mauling 
of their dog, Dolce, but that they also were 
direct victims of the mastiff’s attack—albeit 
to a far lesser degree than Dolce.26 As direct 
victims, physically involved in the struggle 
resulting from the mastiff’s attack on Dolce, 
the rules pertaining to “zone of danger” in 
NIED did not apply to the Mengarellis.27 But 
even if the “zone of danger” rule had applied, 
a complaint that alleged that the plaintiffs (1) 
were in the “zone of danger,” (2) had a reason-
able fear for their own safety, and (3) suffered 
physical injuries or illness resulting from the 
alleged emotional distress28 would have 
been sufficient.

The Mengarellis argued they were in 
the “zone of danger” by having specifically 
pled that they feared for their own safety.29 
Such fear would reasonably exist for anyone 
trapped by, and witness to, a bloody and bru-
tal mauling by an uncontrolled dog.30 The 
trial court, however, determined that, under 
the theory of NIED, the Mengarellis could 
only seek damages for their own fear and 
the fear for each other while Dolce was being 
brutally mauled. The trial court would not al-
low the Mengarellis’ emotional damages for 
their independent fear for Dolce during or af-
ter the attack, nor could they seek damages 
for their fear that Lindsay (the Mengarellis’ 
other dog, which had been carried due to 
her heart condition)31 would be harmed.  

Reckless Actions—Dog Owner & 
Failure to Restrain

The Montgomery Police were wrong in 
claiming there was nothing they could do to 
help the Mengarellis. In fact, the Montgom-
ery Ordinances specifically address dog at-
tacks, including a definition for “dangerous 
animal,” “penalties,” and “companion animal 
attacks” as follows: 

Sec. 4-1. Definitions.

The following words, terms and 
phrases, when used in this chapter, 
shall have the meanings ascribed to 
them in this section, except where the 
context clearly indicates a different 
meaning: 

[. . .]

Dangerous animal includes 
any animal that at any time has 
attacked or injured any human 
being, or another animal. 

Sec. 4-2. Penalty.

Any owner of an animal or any oth-
er person who shall violate any of the 
provisions of this chapter shall, upon 
conviction, be punished as provided 
in section 1-10. This penalty shall be 
in addition to other penalties or rem-
edies provided by this chapter. 

Sec. 4-9. Dangerous animals.

(a) No person shall own, keep or har-
bor a dangerous animal within the 
city unless the person shall keep 
such animal safely and securely 
confined so as to protect from in-
jury any person who shall lawfully 
come upon the premises or be in 
the vicinity where such animal may 
be located. Adequate warning by 
signs or otherwise shall be given to 
persons coming lawfully upon the 
premises or being in the vicinity of 
such dangerous animals. 

(b) Any dangerous animal that attacks 
or injures any person or other ani-
mal within one year after a previous 
attack or injury is a public nuisance 
which may be abated in accor-
dance with this chapter. 

(c) Any animal that without provoca-
tion attacks or injures any person 
who is peaceably conducting him-
self in any place where he may law-
fully be is a public nuisance which 
may be abated in accordance with 



7 

February 2014, Vol. 5, No. 3 | Animal Law

this chapter. 

(Ord. No. 983, § 1, 2-11-02) 
That the Montgomery Police—for what-

ever reason - were unaware, unwilling, or not 
properly trained to enforce the Montgomery 
Ordinance against Angela Marquardt was 
unfortunate, especially where such an ordi-
nance mandates an owner’s responsibility 
for his or her animal’s training and control, 
and serves to prevent similar attacks in the 
future. Police failure to intervene has been 
addressed by other courts, but it remains a 
discretionary action without consequence in 
many civil lawsuits.32

In the Mengarellis’ case, Angela Mar-
quardt’s awareness of her mastiff’s propen-
sity to harm other animals was disputed. 
Arguments were made in support of puni-
tive damages because defendant Marquardt 
could have taken at least the following steps 
to have prevented the December 5, 2010 
attack: (1) not bringing a dog with demon-
strated aggressive tendencies to the open 
house; (2) failing to properly train the mastiff, 
including proper training for responses to 
verbal commands; and (3) enabling the de-
velopment of training to address the dog’s 
territorial and predatory aggression, among 
others.33

However, the trial court refused to allow 
punitive damages against Defendant Mar-
quardt, which made an alternative means to 
ensure that the mastiff could not harm oth-
ers all the more important.

Reckless Actions –The Presence of 
Children & Other Small Animals

The Mengarellis argued that ORAH acted 
recklessly in hosting an event in which ORAH 
failed to warn its patrons of that aggressive 
dogs might be present, and that ORAH failed 
to advise its patrons of the attack when it 
occurred on December 5, 2010,34 despite 
ORAH’s knowledge that other clients would 
be in attendance, some with children and 
small animals.35 While the Mengarellis sat 
in an ORAH exam room waiting for news 
regarding whether the attack on Dolce had 
been fatal, Heather remained in fear of the 
mastiff, who was “scratching, pounding, and 
barking” in the lobby bathroom.36 The dog 
had been placed there by an ORAH employ-
ee without warning any others of the danger 
the mastiff presented.37

Additionally, the front double doors, 
which led to the vestibule and a second set 
of double doors that led to the lobby, were 

the only entryway accessible to the over 
2000+ invited clients and public guests. The 
importance of the entryway and lobby was 
noted by Plaintiffs’ expert in her March 18, 
2013 report.38 Also, ORAH was unable to dis-
claim knowledge of the lobby’s importance 
where Dr. Flieg, ORAH’s owner, admitted that 
other acts of animal violence had occurred at 
this location (Ex. 8, p. 136), and commented 
on the proper handling of aggressive dogs in 
the lobby.39 

ORAH admittedly did not use any of its 
“systems in place” to identify aggressive dogs 
at the December 5, 2010, Open House.40 No 
one was monitoring the entrance.41 Indeed, 
the use of such systems for typical, everyday 
operating procedures arguably revealed that 
ORAH was well-aware of its duty to protect 
against the reasonably foreseeable danger 
that occurs when encountering an aggres-
sive dog at ORAH’s facility, evidencing its 
willful and reckless disregard for dog attacks. 
The absence of such systems during the 
open house at the December 5, 2010 event 
was disconcerting.

ORAH placed no restrictions in the in-
vitations sent to its clients, its e-mail blast, 
its mailings, or its public banner, and had 
no signs restricting entry at the premises.42 
The Mengarellis argued that ORAH was in a 
unique position of knowing its own clients 
and even had the means to identify aggres-
sive dogs, which were noted on client files 
or with “pop ups” on the computer,43 but 
ORAH failed to separately and specifically 
advise any of its clients—including those 
with known aggressive/dangerous tenden-
cies—not to attend with their animals.44 The 
Mengarellis argued that all of these acts were 
made in reckless disregard for the safety of 
open house attendees.45

According to Plaintiffs’ expert report, 
ORAH could have taken the following steps 
at little or no cost: (1) limiting or controlling 
the number of people who attended the 
event; (2) utilizing guidelines for proper dog 
control; (3) excluding aggressive dogs; and 
(4) stationing a person near the entry way.46 
However, the trial court refused to allow pu-
nitive damages against ORAH, which made 
an alternative means to ensure ORAH face 
some level of accountability while maintain-
ing the transparency of ORAH’s actions all 
the more important to avoid repeating the 
events of December 5, 2010.

Elements of a Successful Settlement 
As in all disputes, the needs and wants of 

the parties may be gained only through the 
available legal remedies. For animal cases, 
the current remedies often fail to directly 
address the matters most important to plain-
tiffs. Nonetheless, a successful resolution 
may be achieved in a negotiated settlement.

First, all trials are risky. The venue, judge 
and jury pool pose even greater concerns 
when seeking discretionary remedies in-
volving animals. While Anzalone was monu-
mental in establishing the application of “ac-
tual value” vs. “market value,” an anticipated 
award is not guaranteed, and a plaintiff’s 
case rests with the trier of fact. For example, a 
rural farmer may not acknowledge the high-
er value of an emotional bond with a com-
panion dog when compared to the market 
value he or she ascribes to livestock or other 
property. Alternatively, an unmarried urban 
condo dweller may place an unexpectedly 
high monetary value on the loyalty and com-
panionship of an animal akin to that of his 
or her much pampered companion cat. This 
relatively recent and unknown value is often 
enough to encourage all parties to at least 
consider settlement as an option. 

Second, a successful trial—in most cas-
es—can only result in a monetary award. 
The lack of apology or concern, coupled 
with the freedom of the parties to do as they 
wish after their insurance providers have 
paid for the case, can be enough to incentiv-
ize a highly favored plaintiff to take a lower 
monetary settlement, when coupled with 
an agreement for specific future actions by a 
defendant. 

Third, a non-confidential agreement can 
encourage settlement where a plaintiff will 
accept defendant’s minimal responsibility 
to maintain the right to promote change by 
telling his or her story in the context of the 
litigation. This also encourages a defendant 
who is unconcerned with the publicity of un-
resolved accusations or a high dollar verdict, 
and merely seeks to avoid the expense of 
trial while allowing his or her insurance com-
pany to pay only a small sum to resolve the 
matter entirely. 

In the Mengarelli case, regardless of the 
amount, a monetary award alone would not 
have sufficed.47 The parties reached a settle-
ment only where Defendant Marquardt 
(owner of the large mastiff) agreed to (1) 
the payment of $14,000.00; (2) to muzzle 
the mastiff at all times in public; (3) to obtain 
professional dog training for the mastiff; and 
(4) to ensure compliance could be enforced 
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in the Circuit Court of Kane County (includ-
ing monetary fines per offense & attorneys’ 
fees if proven). Here, Defendant Marquardt 
was able to pay the Mengarellis an amount 
less than they may have achieved at trial, be-
cause the Mengarellis’ concerns for the safety 
of other dogs and the emotional trauma for 
other persons who might face the same situ-
ation were met. This agreement was neces-
sarily non-confidential once the matter was 
resolved with defendant ORAH. 

As for ORAH, which undoubtedly would 
have disputed the validity of any award fol-
lowing a successful jury verdict, a non-con-
fidential settlement for the lesser amount of 
$5,000.00 allowed the Mengarellis to publicly 
discuss their concerns, while similarly avoid-
ing the expense of a protracted trial and ap-
peal. It would also allow a public discussion 
of highly relevant issues—including animal 
valuation—in the context of veterinarians 
who directly profit from the emotional bonds 
shared with companion animals, yet disclaim 
the monetary value of this bond when faced 
with liability. 

The Case For Negligent Emotional 
Distress Damages

Beyond being an example of an effective 
settlement, the Mengarelli case highlights a 
need for change. Whether through common 
law or legislation, animals are clearly part of 
the modern day family, and emotional dis-
tress damages are undeniable where a com-
panion animal has been negligently injured 
or killed. That the laws do not fully address 
these damages in the context of negligent 
acts in no way lessens the emotional damag-
es felt by an aggrieved party. It simply points 
to the hypocrisy of enabling a negligent of-
fender to profit from our close emotional 
bonds with animals, while escaping the full 
scope of liability that cannot be tolerated in 
fair judicial system. It is this author’s sincere 
hope that the Mengarelli case will prompt 
further discussion within the animal law 
community. ■
__________
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March
Tuesday, 3/4/14- Webinar—Introduc-

tion to Fastcase Legal Research. Presented 
by the Illinois State Bar Association – Compli-
mentary to ISBA Members Only. 1:00.

Tuesday, 3/4/14- Live Studio Web-
cast—Criminal Dispositions Without a Con-
viction! Presented by the ISBA Committee on 
Corrections and Sentencing. 3:30-4:30.

Tuesday, 3/4/14- Teleseminar—Em-
ployment Agreements, Part 1. Presented by 
the Illinois State Bar Association. 12-1.

Wednesday, 3/5/14- Teleseminar—Em-
ployment Agreements, Part 2. Presented by 
the Illinois State Bar Association. 12-1.

Thursday, 3/6/14- Webinar—Advanced 
Tips to Fastcase Legal Research. Presented 
by the Illinois State Bar Association – Compli-
mentary to ISBA Members Only. 1:00.

Thursday, 3/6- Friday, 3/7/14- Chicago, 
ITT Chicago-Kent School of Law—13th 
Annual Environmental Law Conference. Pre-
sented by the ISBA Environmental Law Sec-
tion. 8:30-4:45 with reception from 4:45-6; 
8:30-1:30.

Tuesday, 3/11/14- Webinar—Boolean 
(Keyword) Searches on Fastcase. Presented 
by the Illinois State Bar Association – Compli-
mentary to ISBA Members Only. 1:00

Tuesday, 3/11/14- Live Studio Web-
cast—Game On- What’s Happening in the 
Illinois Gaming World. Presented by the ISBA 
Local Government Section. 11-1.

Tuesday, 3/11/14- Live Studio Web-
cast—Municipal Animal Ordinances. Pre-
sented by the ISBA Animal Law Section. 2-4.

Tuesday, 3/11/14- Teleseminar—Plan-
ning with Special Needs Trusts. Presented by 
the Illinois State Bar Association. 12-1

Thursday, 3/13/14- Chicago, ISBA Chi-
cago Regional Office—Litigating, Defend-
ing, and Preventing Employment, Housing 
and Public Accommodation Discrimination 
Cases: Practice Updates and Tips Concern-
ing the Illinois Human Rights Act. Presented 

by the ISBA Human Rights Section; co-spon-
sored by the ISBA Labor and Employment 
Section. 9-4.

Thursday, 3/13/14- Live Webcast—Liti-
gating, Defending, and Preventing Employ-
ment, Housing and Public Accommodation 
Discrimination Cases: Practice Updates and 
Tips Concerning the Illinois Human Rights 
Act. Presented by the ISBA Human Rights 
Section. 9-4 (morning, afternoon or full ses-
sion offered).

Thursday, 3/13/14- Teleseminar—Dili-
gence in Business Transactions. Presented by 
the Illinois State Bar Association. 12-1.

Friday, 3/14/14- Fairview Heights, Four 
Points Sheraton—Spring 2014 DUI & Traffic 
Law Conference. Presented by the ISBA Traf-
fic Law Section. All Day.

Friday, 3/14/14- Chicago, ISBA Chicago 
Regional Office—Medical Malpractice Sem-
inar. Presented by the ISBA Tort Law Section. 
8:30-4:30.

Tuesday, 3/18/14- Live Studio Web-
cast—City Dogs- Dog Complaints, Shoot-
ings & Other Issues Arising in Urban Environ-
ments. Presented by the ISBA Animal Law 
Section. 2-4.

Tuesday, 3/18/14- Teleseminar—
“Crowd-funding” in Business Ventures: Rais-
ing Capital from the Public. Presented by the 
Illinois State Bar Association. 12-1.

Thursday, 3/20/14- Teleseminar—Em-
ployment Law Torts in the Workplace. Pre-
sented by the Illinois State Bar Association. 
12-1.

Friday, 3/21/14- DeKalb, Northern Il-
linois University—From Myra Bradwell to 
Us: Rise Up and Reach Back. Presented by 
the ISBA Committee on Women and the Law. 
3-5pm program; 5-7 reception.

Tuesday, 3/25/14- Chicago, ISBA Chi-
cago Regional Office—Master Series: The 
Cybersleuth’s Guide to the Internet: Super 
Search Engine Strategies and Investigative 
Research. Presented by the Illinois State Bar 

Association. All day.

Tuesday, 3/25/14- Live Webcast—Mas-
ter Series: The Cybersleuth’s Guide to the 
Internet: Super Search Engine Strategies and 
Investigative Research. Presented by the Illi-
nois State Bar Association. 9-4:15

Tuesday, 3/25/14- Teleseminar—De-
signing and Drafting GRATS in Estate Plan-
ning. Presented by the Illinois State Bar As-
sociation. 12-1.

Wednesday, 3/26/14- Teleseminar—
LIVE REPLAY: Joint Ventures in Business, Part 
1. Presented by the Illinois State Bar Associa-
tion. 12-1.

Thursday, 3/27/14- Teleseminar—LIVE 
REPLAY: Joint Ventures in Business, Part 2. 
Presented by the Illinois State Bar Associa-
tion. 12-1.

Friday, 3/28/14- Chicago, ISBA Chi-
cago Regional Office—Master Series: The 
Uniform Commercial Code Made Easy: A 
Groundbreaking Approach to Incorporating 
the UCC into Your Practice. Presented by the 
Illinois State Bar Association. All day.

Friday, 3/28/14- Live Webcast—Master 
Series: The Uniform Commercial Code Made 
Easy: A Groundbreaking Approach to Incor-
porating the UCC into Your Practice. Present-
ed by the Illinois State Bar Association. All 
day.

Friday, 3/28/14- Quincy, Quincy Coun-
try Club—General Practice Update 2014: 
Quincy Regional Event. Presented by the 
ISBA General Practice Section; co-spon-
sored by the Adams County Bar Association. 
8:15am-5pm.

April
Tuesday, 4/1/14- Teleseminar—Plan-

ning and Drafting Revocable Trusts. Present-
ed by the Illinois State Bar Association. 12-1.

Thursday, 4/3/14- Chicago, ISBA Chi-
cago Regional Office—Exempt Offerings: 
Regulation D to Crowdfunding. Presented 
by the Business and Securities Law Section. 
9-11:30am. ■

Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.
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Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

The new edition of this essential guide lists all provisions in the 
Illinois Compiled Statutes that authorize the court to order one party 
to pay the attorney fees of another.  No matter what your practice 
area, this book will save you time – and could save you and your 
clients money!

In the 2014 edition you’ll find new and updated listings on recoverable 
fees under the Uniform Commercial Code, Collection Agency 
Act, Public Aid Code, Code of Criminal Procedure, Code of Civil 
Procedure, Health Care Services Act, Labor Dispute Act, and many 
other statutes. This easy to use guide is organized by ILCS Chapter 
and Act number, and also includes an index with an alphabetical 
listing of all Acts and topics. It’s a guide no lawyer should be without.
 

Need it NOW?  
Also available as one of ISBA’s FastBooks.
View or download a pdf immediately using  
a major credit card at the URL below.

FastBooks prices:
Guide to Illinois Statutes for Attorneys’ 
Fees - 2014 Edition  
$35.00 Members/$50.00 Non-Members

 GUIDE TO ILLINOIS STATUTES FOR ATTORNEYS’ FEES  
2014 Edition

(statutes current thru 1-1-14) 

ILLINOIS STATE
BAR ASSOCIATION

Guide to 

ILLINOIS STATUTES FOR
ATTORNEYS’ FEES  
2014 Edition (statutes current thru 1-1-14)

Prepared and Edited by Timothy A. Slating
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IL Stat.Atty. Fee Cov.3 13 .indd   1 1/8/14   8:51 AM

Order at www.isba.org/store 
or by calling Janice at 800-252-8908

or by emailing Janice at jishmael@isba.org

Guide to Illinois Statutes for Attorneys’ Fees - 2014 Edition
$37.50 Members/$52.50 Non-Members

(includes tax and shipping)

ARE YOUR FEES RECOVERABLE? Find out before you take your next case.

NEW  
RELEASE!

.
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Think you can’t get 
much for $25 these days?

Think you can’t get 
much for $25 these days?

THINK AGAIN.
ISBA section membership reaps big rewards for a small  

investment. Go to www.isba.org/sections and click on any  
section’s prospectus to see what the group accomplished last year.


