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Committee on Government Lawyers
presents ethics extravaganza!

he ISBA’s Standing Committee
Ton Government Lawyers has a
worthwhile and lofty goal ... a
goal of making ethics seminars for gov-
ernment lawyers informative, fun, and
interesting. Ethics fun? Interesting? What
planet are you from?

It is possible. On May 8, 2009, a cast
of star performers including James
Chipman, Adam Ghrist, Kathryn Kelly,
Lynn Patton, and Whitney Wagner Rosen
presented the travails of Sherri Arbatrarie
as she was faced with a difficult assign-
ment to write a memorandum when she
was not sure how the facts could support
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the legal position her boss wanted her to
take; the confusing situation of Timothy
Suarez, who was assigned to represent
both an employee and the public body in
a newly filed discrimination case; and the
dilemma of Don Diligentts, who worked
for and was a friend of a high-ranking
elected official who asks him for help
with a campaign finance issue and is
subsequently questioned by an Assistant
U.S. Attorney. After each skit, James
Grogan, Deputy Administrator and Chief
Counsel of the Attorney Registration and
Disciplinary Commission, led the group
in a discussion of the potentially applica-

ble lllinois Rules of Professional Conduct,
particularly in light of the nuances of real
life day-to-day practice. The acting was
tops, the audience was interactive, and

a valuable and fun learning experience
was had by all. Participants completing
the entire program were rewarded with 4
hours of Professional Responsibility MCLE
credit.

So, yes, ethics can be fun and interest-
ing! We are working on all new scenarios
faced by government attorneys for future
performances. So, stay tuned and join us
for our next presentation.

Parolee search: Is hindsight reasonable?

By Adam W. Ghrist!

n February 7, 2008, the Illinois
OSupreme Court decided

People v. Wilson, 228 1ll.2d 35,
885 N.E.2d 1033, 319 Ill. Dec. 353 (2008),
upholding suspicionless searches of
parolees by law enforcement officers.
This decision left no question that offi-
cers may subject those individuals on
Mandatory Supervised Release (MSR)?
to suspicionless searches. However, the
Court did not address whether such
a search would be reasonable if the
searching officer had no knowledge of
the individual’s status on MSR at the time

of the search. This article addresses that
question.

In Wilson, the Court reviewed a search
of defendant’s bedroom conducted
by defendant’s parole officer and two
police officers. In doing so, the Court also
measured the effect of the defendant’s
MSR agreement on his expectation of
privacy.> MSR agreements are signed by
all criminal defendants placed on MSR
prior to their release to MSR and provide,
in part, that the defendants “shall consent
to a search of [their] person, property, or
residence under [their] control”* While
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lllinois law is clear that such an agree-
ment does not amount to prospective
consent,” the Court in Wilson did give this
agreement substantial weight in finding
that a parolee has a reduced expecta-
tion of privacy.® Weighing the dimin-
ished expectation of privacy against the
State’s legitimate interest in monitoring
parolees, the Court balanced these
competing interests and held the Fourth
Amendment does not prohibit a suspi-
cionless search of a parolee’s residence.”

In Wilson, the searching officers
did know that Wilson was on parole.
However, now that Wilson has unequivo-
cally expanded searches of those on
MSR to regular law enforcement officers,
the question is sure to arise: Would a
search of a parolee, otherwise lacking
individualized suspicion, be reasonable
if the officer realized the individual was
on MSR only after the search was con-
cluded? Whether this were to take place
on a traffic stop, traditional Terry stop, or
while on a residential call, this situation
is not beyond comprehension and has
certainly happened already. In this situa-
tion, a prosecutor is left with the decision
whether to argue that, in retrospect, the
search was valid due to the individual’s
status on MSR.

The retrospective argument seems
to have been left open by the strong
language the Wilson Court used when
addressing the privacy interest half of the
balancing test. The Court cited People v.
Moss, 217 111.2d 511, 842 N.E.2d 699, 299
Ill. Dec. 622 (2006), stating that the search
condition in the MSR agreement has no
“limitation on what government agent
may perform that search or what purpose
they may have® The Court also noted
that a parolee is on notice that a law
enforcement officer may ask for consent
to search with or without suspicion of
wrong doing.’ If this is the case, what rea-
son would there be for an officer to have
knowledge the person is on MSR? The
parolee would have no reason to believe
such knowledge is required. Additionally,
the Wilson Court cited a federal Ninth
Circuit decision stating that “a parolee has
no expectation of privacy”'® Furthermore,
an officer’s lack of knowledge plays no
role in the parolee’s already nonexistent
expectation of privacy. Therefore, an offi-
cer does not need to have knowledge of
the individual’s status on parole prior to
the search. Right? This must be the case
unless an answer is found in the other
side of the balancing test.

For a search to be reasonable there
must also be a legitimate State interest
that outweighs the parolee’s privacy

interest.” While the Wilson Court never
discussed the legitimate government
interest present during the search in
question, the Court did discuss other
cases that stood for the principle that a
state’s legitimate interest warrants pri-
vacy intrusions on parolees.'? However,
the Court did not discuss the searching
officer’s knowledge of the MSR and the
answer to the question does not seem to
be addressed in lllinois jurisprudence.

This topic of officer knowledge was
addressed by the United States Supreme
Court in Samson v. California, 547 U.S. 843,
126 S. Ct. 2193 (2006). While addressing
the fear of arbitrary and/or capricious
searches, the Court in Samson noted that
under California precedent “an officer
would not act reasonably in conducting
a suspicionless search absent knowledge
that the person stopped for the search is
a parolee”'® Essentially, under California
law, if an officer does not have knowl-
edge of the individual’s status on parole
there is no legitimate state interest being
pursued in searching the individual.

A similar requirement is well estab-
lished in lllinois probable cause jurispru-
dence. lllinois law is clear that an officer’s
assessment of probable cause to arrest
must be based on facts known to the
officer at the time of arrest.'* Given that
reasonableness to search is also based
on the totality of facts and circumstances
known to the officer at the time of a
search, it logically follows that an officer
would need to know that the individual
being subjected to a search is on MSR
and therefore subject to suspicionless
searches.

Despite this precedent, it is hard to
escape the firm language used in Wilson
that“a parolee has no expectation of
privacy”!” If a court is to truly balance the
competing interests, it would not take
much for the State’s interest to outweigh
a nonexistent privacy interest. However,
as is understood in California, the officer
should be serving a state interest at the
time of the search. Whether it is knowl-
edge of the individual’s status on MSR or
the otherwise required level of suspicion,
as law enforcement officers continue
to train and work under the authority
of Wilson, they would be well advised
that in the absence of the individualized
suspicion to make sure the individual in
question is on MSR. Otherwise, we may
find that hindsight is not reasonable.

1. Adam W. Ghrist is an Assistant State’s
Attorney in the McLean County State’s
Attorney’s Office. Any opinions expressed

in this article are solely those of the author
and not those of the McLean County State’s
Attorney'’s Office.

2. MSR was previously and still remains
commonly referred to as “Parole”in lllinois.

3.730ILCS 5/3-3-7.

4.730 ILCS 5/3-3-7(a)(10).

5. People v. Moss, 217 111.2d 511, 842 N.E.2d
699, 299 IlI. Dec. 622 (2006).

6. Wilson, 228 111.2d at 53 (The Wilson Court
relied heavily on the United States Supreme
Court’s holding in Samson v. California,

547 U.S. 843, 126 S.Ct. 2193 (2006), which
reviewed a search of a parolee subject to

a similar California search agreement. The
Samson Court found the similar agreement
salient to the parolee’s diminished expecta-
tion of privacy. 547 U.S. at 852, 126 S.Ct. at
2200.

7. Wilson, 228 11l.2d at 53.

8. Moss, 217 1ll.2d at 532.

9. Wilson, 228 111.2d at 50 (citing Moss, 217
l1l.2d at 532).

10.1d. at 51(emphasis added) (citing
United States. v. Lopez, 474 F.3d 1208 (9th
Cir.2007)).

11.1d. at 41.

12.1d. at 50-51.

13.Samson, 547 U.S. at 857 n. 5 (citing
People v. Sanders, 31 Cal.4th 318, 331-332,2
Cal.Rptr.3d 630, 73 P.3d 496, 505-506 (2003)
(Supreme Court of California holding that
“such a search cannot be justified as a parole
search, because the officer is not acting
pursuant to the conditions of parole”)); see
also Moreno v. Baca, 431 F.3d 663, 641 (9th
Cir.2005)(“[Plolice officers cannot retroactively
justify a suspicionless search * * * on the basis
of an after-the-fact discovery of * * * a parole
condition”).

14. People v. Nash, 78 ll.App.3d 172,177,
397 N.E.2d 480, 484 (1979) (holding that
an otherwise illegal arrest of defendant for
one offense could not be justified when, in
retrospect, it was discovered that probable
cause existed to arrest defendant for another
offense); see also People v. Harris, 352 IIl.App3d
63,815 N.E.2d 863 (2004).

15. Wilson, 228 1ll.2d at 50 (citing Moss, 217
IIl.2d at 532).
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It’s okay to expunge things....really

By Kathleen deGrasse and Wil Nagel’

Introduction

ost states’ legislatures have
M created statutory schemes for

the expungement of arrest
records and convictions for minor offens-
es. lllinois's expungement statute specifi-
cally provides for the expungement of an
individual’s “record of arrest” for certain,
enumerated offenses.?

Despite the varied nature of arrest
records across law enforcement agencies,
the General Assembly did not provide a
technical definition for the term “record
of arrest” within the expungement stat-
ute. This article will provide a working
definition of “record of arrest”and set
forth the procedures lllinois criminal
justice agencies should take when they
are served with a petition for and order of
expungement.

Record of Arrest

Although the Illinois General
Assembly has defined “criminal history
record information” as data identifiable to
an individual and consisting of, inter alia,
“descriptions or notations of arrests,” it
did not define the term “record of arrest.”
Thus, in order to give effect to the true
intent of the legislature, it is appropriate
to rely on the plain and ordinary meaning
of the phrase “record of arrest*

Given the common nature of the
term, it is not surprising that the phrase
“record of arrest”is not defined elsewhere
in lllinois law. In the absence of a formal
definition, however, the dictionary may
be used to ascertain the meaning of
statutory language. Merriam-Webster
dictionary defines “record” as “the state
or fact of being recorded” or “a body of
known or recorded facts about some-
thing or someone especially with refer-
ence to a particular sphere of activity
that often forms a discernible pattern.”

It further defines “arrest” as “the taking
or detaining in custody by authority of
law."Thus, the plain meaning of “record
of arrest”is any written statement that
an identifiable individual was taken into
police custody on suspicion of having
committed a crime.

Similarly, the General Assembly did
not define the term “expunge”; the
dictionary may also be consulted to

determine the ordinary meaning of that
term. The Merriam-Webster dictionary
defines “expunge” as, inter alia, striking
out, obliterating, effacing or destroy-

ing completely. More meaning can be
inferred from the expungement statute’s
distinction between sealing records and
expunging them.® The General Assembly
would not have distinguished between
destroying records of arrests and sealing
records if the intent of an expungement
order was to retain some evidence of the
underlying arrest.

Thus, any document or written state-
ment containing personally identifying
information and indicating that the indi-
vidual was arrested would constitute a
record of arrest and would be subject to
destruction or obliteration pursuant to an
order granting a petition brought under
the lllinois expungement law.

Handling petitions for
expungement

Individuals seeking to expunge their
criminal records of arrest must file a
petition in the appropriate circuit court.
Under the expungement law, notice is
required to be served on the lllinois State
Police, the arresting police department,
as well as the State’s Attorney and city
attorney in the jurisdiction in which the
arrest occurred.” This notice is in the form
of a copy of the petition which includes
a court date. Objections to the petition,
if any, must be raised prior to the court
date by written pleading or in person at
the court hearing.2 The court is required
to rule on petitions to expunge within 90
days of notice, absent any objections.’

Upon receipt of the petition, agencies
must determine if they are going to raise
objections. In order to do this, each agen-
cy should review its records concerning
the subject of the petition. Specifically,
agencies should ensure that the crime for
which the petitioner was arrested and/
or convicted is eligible for expungement
under the law. This review may include
verifying the section of the Criminal Code
that served as the basis for the arrest
or conviction, as well as identifying any
aggravating factors that might counsel
against deleting the record of petitioner’s
conduct.

The lllinois State Police (ISP) has a
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unique role in the realm of expunge-
ments. The ISP is the primary repository
for criminal history record information;
therefore, every properly-served peti-
tion finds its way to ISP’s Bureau of
Identification (B of I). In some instances,
ISP is also the arresting agency. As it is
unlikely that a petitioner is familiar with
the organizational structure of the ISP,
the B of | should take steps to determine
whether ISP was the arresting agency.
This may be done by examining the peti-
tion to determine if another arresting
agency has been named. If an arresting
agency is not immediately apparent, B
of | should forward a copy of the petition
to the ISP Information Resources Bureau
to determine if ISP was also the arresting
agency.

Handling expungement orders

After a hearing on the merits of the
individual’s petition to expunge, the
court may enter an order requiring law
enforcement agencies to expunge the
record of arrest. The circuit clerk’s office
is responsible for serving copies of the
court’s expungement order on any
party subject thereto.'® The court has
broad discretion in ruling on petitions to
expunge records of arrests and in what
relief is contained in the court order.

For example, the court may require an
arresting agency to file with the circuit
clerk an affidavit of compliance with the
order; the court may require ISP B of | or
the arresting agency to send notification
to the petitioner that the expungement
is complete; and the court might require
additional criminal justice agencies who
have not received notice of the petition
to expunge their records of arrest."" It is
axiomatic that law enforcement agencies

News you can use...

must comply with a court’s order or oth-
erwise seek timely appeal of that order.'?
The expungement statute’s lack of
clarity has caused some confusion and
has resulted in inconsistent handling of
expungement orders by police agencies.
A“record of arrest” can take many forms,
including but not limited to, a fingerprint
card including a statutory charge, a form
documenting the custodial arrest of an
individual, or a police incident report
containing a narrative description of
the alleged offense and the subsequent
arrest of an individual. Law enforcement
agencies are sometimes reluctant to
destroy an entire incident report pursu-
ant to an expungement order because
they want to retain information that may
be useful in future investigations. In these
instances, agencies may comply with a
court’s order by obliterating a petitioner’s
personally identifying information from
such a report. Furthermore, an agency
may not maintain a database or other
form of record-keeping system contain-
ing the records of arrest that have been
expunged.

Conclusion

The expungement law is not based
upon whether the record would ever be
disclosed to the public. This is evidenced,
in part, by the General Assembly’s
providing for the sealing of records.
Expungement is the destruction of the
record, regardless of who may have
proper access to it. The policy behind the
expungement statute is that the offense
was minor and there is no need to keep a
record of its having occurred. Not only is it
okay to expunge records, in some cases it
is mandatory.

1. Lieutentant Kathleen deGrasse is the
lllinois State Police Privacy Officer. Wil Nagel
is Transportation Counsel with the Illinois
Commerce Commission and is formerly an
Integration Analyst with the Illinois Criminal
Justice Information Authority. The opinions
expressed herein are those of the authors and
do not reflect the positions of the lllinois State
Police or the Illinois Commerce Commission.

2.20 ILCS 2630/5.

3. See 20 ILCS 2635/3(G) for the definition
of “criminal history record information.”

4. See Solich v. George & Anna Portes Cancer
Prevention Center of Chicago, 158 Ill. 2d 76, 81
(1994) (holding that the “primary rule of statu-
tory construction, to which all other rules are
subordinate, is to ascertain and give effect
to the true intent of the legislature”); Kraft
v. Edgar, 138 11l. 2d 178, 189 (1990) (explain-
ing the prose must be assigned its plain and
ordinary meaning); Jordan v. O’Fallon Township
High School District, 302 lll. App. 3d 1070 (5th
Dist., 1999) (holding that where the plain
language of the statute provides a clear state-
ment of the legislature’s intent, that stated
intent must prevail).

5. Law enforcement computer-aided
dispatch systems may contain records that
include a petitioner’s personally identifying
information but do not rise to the level of a
“record of arrest” because they do not affirma-
tively indicate that the petitioner was taken in
to custody.

6.20 ILCS 2630/5(c-5), (9).

7.20 ILCS 2630/5(d).

8. 20 ILCS 2630/5(d) (requiring that objec-
tions must be raised within 30 days).

9. 20 ILCS 2630/5(h)(7)(D).

10. 20 ILCS 2630/5(d); /5(h)(7)(F).

11.20 ILCS 2630/5(d).

12.The expungement statute is silent as
to a time-frame within which an agency must
comply with the court order. Absent a dead-
line provided in the court order, the agency
must comply within a “reasonable time.”

By Patricia M. Fallon*

FASTCASE

ave you heard about
H FASTCASE? It is the ISBA's FREE
online legal research service
which is available to all ISBA members
and included in the cost of your member-
ship. It is an unbelievable cost-effective
alternative to Westlaw and/or Lexis.
What is your Westlaw or Lexis sub-

scription costing you every year and

are you really getting your money’s
worth? The April 2009 lllinois Bar Journal
published a very informative and com-
prehensive article on Fastcase by Helen
W. Gunnarsson, an lllinois Bar Journal
contributing writer and lawyer from
Highland Park. Gunnarsson focused on
the benefits of Fastcase and whether or
not practitioners should make it their

primary research tool or merely a supple-
ment to a more limited (and less costly)
Westlaw or Lexis subscription. Fastcase
now serves approximately 340,000 law-
yers and has partnerships with numerous
bar associations throughout the country.
To view Gunnarsson’s article in its entire-
ty, follow this link: <http://www.illinois-
bar.org/ibj/2009/04/178_legal_research.
html>.
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Here’s just some of what you get
with Fastcase

1. Illinois Supreme Court case law;

Illinois Appellate Court case law;

lllinois Federal District Courts case

law;

Statutes;

Regulations;

Constitutions;

Court Rules for all 50 states;

U.S. Supreme Court case law;

All Federal Circuit Courts of Appeal

case law;

10.FREE webinars (online training dem-
onstration) on how to use Fastcase
and MCLE CREDIT for taking the webi-
nar!

11.Newspapers;

12.Public records;

13.Federal Filings;

14.Legal Forms;

15.The print queue: the ability to print
all of your cases at once instead of
having to print them one at a time—
good timesaving technique; Fastcase
also offers duel-column printing;

16.The ability to go directly to the search
term in a decision or case;

17.Three (3) ways to search: Boolean (or
“keyword”), natural language and cita-
tion look up - Fastcase’s search engine

w N

O © N A

is easy to navigate and quite user-
friendly;

18.Authority Check (***Cautionary
note: Fastcase acknowledges the
limitations of Authority Check and
does not dispute the importance of
Shepards being used as necessary***)
Gunnarsson’s article suggests using
Westlaw or Lexis (for Shepard’s pur-
poses) on a transactional basis as a
supplement to your Fastcase primary
research service—paying for Westlaw
or Lexis as you use it, rather than hav-
ing a subscription, is another huge
cost savings. This is a great way to
“pare down”a costly Westlaw or Lexis
subscription;

19.Interactive Timeline—Gunnarsson’s
article describes this as a“graphic
depiction” of cases that are closely on
point with the issue you are research-
ing and it creates a wonderful visual
summary of relevant cases (or visual
display of search results) for the user;
and

20.Free online or telephone support
through the customer service depart-
ment which is staffed by real attor-
neys.

Here’s what you don’t get
1. Shepards;

2. Key Cite;
3. West's headnotes; and
4, West's annotation to statutes.

Finally, Fastcase customer service is
available Monday through Friday, from
7:00 a.m. until 7:00 p.m. central time at
866-77-FASTCASE. You can call and talk to
an attorney who will work with you to fix
the problem or answer your question...
you can even e-mail after business hours
to ask a question at support@fastcase.
com.

Fastcase is currently being sold to
nonmember lawyers for $695 per year,
but it is absolutely FREE to ISBA members
at no cost beyond their regular annual
dues. This is just another great reason to
join the ISBA today. To check out Fastcase
or obtain further information, visit the
ISBA's home page at <http://www.
isba.org/index.html> -- in the upper
right-hand corner of the page, click on
Fastcase!

*Patricia M. Fallon is an Assistant State’s
Attorney in the Cook County State’s Attorney’s
Office. She is a member of the ISBA Federal
Civil Practice Committee. The opinions
expressed herein are solely those of the
author and are not those of the Cook County
State’s Attorney’s Office.

Judge Wayne Andersen shares practice tips with
government attorneys

By Kevin Lovellette*

n December 2, 2008, the Office
Oof the Attorney General was

honored to have the Honorable
Wayne Andersen of the United States
District Court for the Northern District
of lllinois speak as part of the Office’s
Distinguished Speakers Program. Judge
Andersen has been on the District Court
bench since 1997. Prior to his appoint-
ment to the Federal bench, he was a Cook
County Circuit Court judge, and he served
as the Supervising Judge in the Chicago
Traffic Court. Before rising to the bench,
Judge Andersen was a Deputy lllinois
Secretary of State and the administrative
assistant to Henry Hyde when he was the
majority leader of the lllinois House of

Representative. He also was appointed
as a Special Assistant Attorney General in
several condemnation cases.

Judge Andersen is in a unique posi-
tion to comment on the work of public
service attorneys. He has both worked for
the public and presided over many cases
prosecuted or defended by governmental
attorneys. Judge Andersen commented
that though the rewards of public ser-
vice can be great, financial wealth is not
among them. He elicited several groans
of longing from the crowd when he
mentioned one of his former law clerks
received a $50,000 signing bonus from a
private firm upon leaving the clerkship.

Judge Andersen presented several

practice tips for governmental attorneys.
He suggested that when we first appear
before a new judge, sit up front, listen,
and get to know how the judge works.
Our knowledge of the judges is part of
our profession. Some judges may treat
governmental attorneys differently than
private attorneys, for good or ill, but all
judges are different. Judge Andersen
mentioned that in spite of the differences,
all judges believe they are doing the job
the right way. Because we cannot change
ajudge’s personality, we should get to
know them and work with what we learn
about them. Some judges are frustrated
by governmental attorneys because we
do not have large staffs or resources to
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meet quick deadlines. Judge Andersen
suggested that we calmly explain our
situation to these judges, but do not com-
plain or get upset. Even if the judge does
not accept our explanation, it is on the
record. We can only do the best with what
we have, and eventually most judges will
accept this.

Judge Andersen is one of a handful of
judges that will let jurors ask questions
during a trial. He tells the jury that they
may submit any question they want in
writing, but if the question is not asked,
they will not be told why the question
was not asked until after the trial. After
the questions are submitted, any objec-
tions by counsel are argued outside the
presence of the jury. Sometimes he may
change the language of the question but
leaves the spirit of the question intact.
Both parties’attorneys are permitted to
ask follow-up questions after the wit-
ness answers the jury’s question. Judge
Andersen mentioned that attorneys can
be frustrated by jury questions because
the jurors can disrupt a plaintiff or
defense theory of the case by getting to
the actual truth of the matter.

The Judge provided a few practice tips
to keep attorneys from aggravating the
judge or jury: (1) after 3:00 p.m., do not
ask the same question more than twice;
(2) understatement is more powerful than
overstatement for both juries and judges;
and (3) jurors do not like it when an attor-
ney “dings”a witness. Judge Andersen
also does not like it when an attorney
does this. Again, understatement is more
powerful than a forceful accusation.

Judge Andersen spoke about the
differences between bench and jury
trials. He stated that with a bench trial,

Summary of recent

the judge is often more interactive, ask-
ing questions of the witnesses. Judge
Andersen stressed that opening state-
ments in a bench trial should almost
always be under five minutes long. The
judge already knows the issues through
motions in limine, settlement conferences,
etc. Also, Judge Andersen indicated

that jurors notice more irrelevant things
during trial than a judge notices. After
one case, a juror mentioned to Judge
Andersen that he saw one of the attor-
neys start the trial with a wedding ring
but by closing, the ring was gone. The
juror was wondering why, even though it
had nothing to do with the issues in the
lawsuit.

When opposing a pro se plaintiff, as
many public sector attorneys do, Judge
Andersen suggests whittling the case
down legally as much as possible and
quickly advising the court which defen-
dants do not belong in the case. Judges,
in general, do not like to see governmen-
tal attorneys beat up on pro se individuals.
We should always be professional, but an
extra dose of professionalism and civility
in pro se matters may raise our credibility
with the judge.

Judge Andersen listed what he often
sees as lawyers’ biggest mistakes. First,
lawyers usually advise their clients to
not say they are sorry. Many lawsuits
would likely never see the light of day
with only an apology. In some situations,
this is the right thing to do, and attor-
neys should not be fearful of it. Second,
Judge Andersen sees lawyers get caught
up in the daily litigation struggle so
much that they take their focus off the
reason for the litigation, i.e,, to resolve
the dispute. Parties sometimes refuse to

decisions

settle because they “want justice”” Judge
Andersen will pointedly ask, “If the jury
decides against you, is that justice? The
opposing party certainly will think so”
This can give a party pause, and the case
can proceed to settlement.

Finally, when bringing a post-trial
motion or raising an issue when a case
has been off the judge’s radar for some
time, feel free to use a sentence or two
to refresh the judge’s recollection of the
case. According to Judge Andersen, judg-
es have “erasure brain,”meaning that once
a case is over, or an issue is decided, the
judge forgets the matter. This allows the
judge to remain neutral in the next case
involving similar issues or the same attor-
neys. A sentence or two mentioning the
main issue or something that occurred
during the case is all is generally required
to bring the case to the forefront of the
judge’s mind.

The Office of the Attorney General
very much enjoyed Judge Andersen’s
program, and the crowd appreciated his
willingness to answer a variety of ques-
tions, from general legal issues to specific
matters. Judge Andersen concluded his
remarks reminding all governmental
attorneys that we have a high moral call-
ing, and we need to conduct our busi-
ness with a sense of humility. We have
extremely important jobs, and we should
always remember to keep the public
good at the forefront of our practice.

*Kevin Lovellette is an Assistant Illinois
Attorney General. He wishes to thank Judge
Andersen for allowing him to share the
Judge’s comments in this article. Any mistakes
made are solely the author’s and should not
be attributed to Judge Andersen or the Office
of the Attorney General.

By Edward Schoenbaum*

Illinois Cases
Animal Control Act

Wilson v. City of Decatur, No. 4-08-0566
(4th Dist., April 28, 2009). Reversed and
remanded.
rial court erred when it dis-
Tmissed plaintiff’s complaint for
injuries she sustained when

city’s police dog got loose from its han-
dler and bit her. Section 16 of the Animal

Control Act imposes strict liability on city
as owner of the dog, which is not subject
to the Tort Immunity Act.

Civil Procedure

Walsh v. Metropolitan Water Reclamation
District of Greater Chicago, No.
1-08-3167 (1st Dist., March 20, 2009).
Affirmed.

In trial for preliminary injunction in
which plaintiff alleged that defendant,

municipal corporation, wrongfully
rejected its low bid for construction
project because it failed to sign Project
Utilization Plan, as required by the defen-
dant, trial court’s allowance of defen-
dants’ section 2-1110 motion for dis-
missal at the close of plaintiff’s case is not
against the manifest weight of the evi-
dence. Section 2-1110 motion requires
the trial court to first determine whether,
as a matter of law, the plaintiff has made
a prima facie case, which decision is
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reviewed de novo. If it concludes that
plaintiff has made a prima facie case, then
trial court must weigh the evidence and
determine whether sufficient evidence
remains to prove the plaintiff's case.
Requirement of signature on Utilization
Plan is material to bidding process and
was repeatedly and consistently commu-
nicated to potential bidders.

Counties

Adames v. Sheahan, No. 105789 &
105851 cons. (IlL. S. Ct., March 19, 2009).
Appellate court reversed.

Appellate court erred when it con-
cluded that evidence was sufficient to
find that police officer’s negligent storage
of his service weapon at home, resulting
in the death of a child who was shot by
the officer’s son, was committed in the
course of his employment. It was not the
kind of conduct officer was employed to
perform, incident to his employment, or
for the benefit of his employer. Therefore,
the appellate court should have affirmed
the summary dismissal of plaintiff’s com-
plaint against the sheriff alleging respon-
deat superior. In addition, count against
gun manufacturer for failure to warn and
design defect is barred by the provisions
of Protection of Lawful Commerce in
Arms Act.

Burnette v. Stroger, No. 1-08-2908 (1st.
Dist., March 30, 2009). Certified ques-
tions answered.

Public Defender of Cook County
has standing to contest decisions by
President of Cook County Board to order
layoff of specified personnel of public
defender’s office and to order designated
employees in that office to take unpaid
furlough. Further, the president of the
county board exceeded his authority
when he sent letters of termination to
employees of public defender’s office
and ordered certain employees to take
unpaid furlough.

Municipal Law

Raintree Homes, Inc. v. The Village of
Long Grove, No. 2-06-1105 (2d Dist.,
April 15, 2009). Affirmed.

Trial court correctly held that non-
home-rule municipality exceeded its
statutory authority when it enacted ordi-
nance imposing impact fees, for schools
and open lands, on builders when they
applied for permit to build new residenc-
es because ordinances were not uniquely
and specifically targeted to the devel-
oper’s activity. Further, the trial court
did not err when it rejected the village’s
voluntary payment defense; because

business compulsion forced the plaintiff
to pay the impact fees, without protest,
under duress; and its finding that the
plaintiff did not pass on the impact fees
to its customers is not against the mani-
fest weight of the evidence. However,
because the village did not commit fraud
in enacting the ordinance, or withhold an
essential service, the trial court did not
err when it refused to impose prejudg-
ment interest.

Public Administrators

Grimes v. Saikley, No. 4-08-0336 (4th
Dist., March 10, 2009). Affirmed.
Because public administrator would
not have been involved in decedent’s
estate were he not public guardian, com-
plaint alleging that he negligently per-
formed his duty as administrator is barred
in circuit court by sovereign immunity.
Further, legal malpractice claim against
public administrator’s attorney was
properly dismissed because: attorney
for estate owes no duty to estate’s ben-
eficiary; legal malpractice claims can-
not be assigned; and complaint fails to
allege facts sufficient to conclude that
defendant attorney actively assisted in
purported wrongful acts or was regularly
aware of alleged wrongful acts on part of
former executor and her family.

School Law

Garlick v. Oak Park and River Forest High
School District #200, No. 1-08-2017 (1st
Dist., March 30, 2009). Reversed and
remanded.

Trial court erred when it dismissed
parent’s complaint alleging that defen-
dant school district violated School
Records Act when it refused to allow him
to have copy of his daughter’s Advanced
Algebra test booklet, containing his
daughter’s name, notes and calculations,
but only allowed him to review and hand
copy a redacted copy of the test booklet.
The entire test booklet qualifies as a stu-
dent record subject to disclosure within
meaning of Act.

Taxes

In re Application of the County Treasurer
and County Collector of Cook County,
Illinois, No. 1-08-0092 (1st Dist., March
31, 2009). Reversed.

After plaintiff purchased taxes for
2000 and 2001 on subject property at a
tax sale in 2003 and applied for tax deed,
it was not entitled to have taxes for 11
years, spanning years both before and
after the years sold to plaintiff, sold at
2005 tax sale, merged into its tax deed,

without first redeeming the taxes sold to
a third party at the 2005 sale, pursuant
to the provisions of section 22-40(a) of
Property Tax Code. Therefore, trial court
erred when it entered order merging
taxes for those years into tax deed.

In re The Application of the County
Treasurer and Ex Officio County
Collector of Cook County Illinois v. Dunn,
No. 1-08-1445 (1st Dist., April 30, 2009).
Reversed.

Trial court erred when it granted
property owner an equitable redemp-
tion of property and refused to quash tax
buyer’s petitions to quash tax redemp-
tion, because property owner failed to
make any payment within extended time
for redemption but instead challenged
clerk’s computation of estimate. Owner
could have taken advantage of the rem-
edy set forth in section 21-380 of the
Property Tax Code and paid the estimate
under protest.

Federal Cases
Eminent Domain

City of Joliet, Ill. v. New West, L.P., Nos.
08-3032 & 08- 3033 Cons. (4/9/09).
Appeal, N.D. I1L, E. Div. Affirmed.

Dist. Ct. did not err in denying defen-
dants-landowners’ request to dismiss
plaintiff-city’s condemnation action that
had been removed to federal court where
said request was based on allegation that
certain provisions of National Housing
Act and Multifamily Assisted Housing
Reform Act precluded plaintiff from using
its eminent domain powers to condemn
subject apartment complex that con-
tained section 8 housing units. Fact that
defendants had entered into section 8
contracts with HUD did not preclude
plaintiff’s use of its condemnation powers
since said powers did not conflict with
any rule of law established by either stat-
ute. Moreover, while plaintiff's use of its
condemnation power might reduce num-
ber of low-income housing units, neither
federal statute contained “clear state-
ment” of national decision to displace
eminent domain powers of local entity.

*These summaries were prepared by
Adrienne W. Albrecht for the ISBA Illinois
E-Mail Case Digests, which are free e-mail
digests of lllinois Supreme and Appellate
Court cases and which are available to ISBA
members soon after the decision is released,
with a link to the full text of the slip opinion
on the lllinois Reporter of Decision’s Web site.
These summaries have been downloaded
and reorganized according to topic by Ed
Schoenbaum for Government Lawyers, with
permission.
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Attorney General issues opinions

By Lynn Patton

nder section 4 of the Attorney
U General Act (15 ILCS 205/4
(West 2007 Supp.)), the
Attorney General is authorized, upon
request, to furnish written legal opinions
to State officers and State’s Attorneys on
matters relating to their official duties.
The following is a summary of official
opinion Nos. 08-001 through 08-004
and informal opinions 1-08-023 through
[-08-030 that may be of interest to the
government bar.

Copies of an opinion may be request-
ed by contacting the Opinions Bureau in
the Attorney General’s Springfield office
at (217) 782-9070. Copies of official opin-
ions may also be found on the internet at
<http://www.illinoisattorneygeneral.gov/
opinions/index.html>.

Opinion No. 08-001
Issued August 7, 2008

Redistricting After a Special Census

A municipality must immediately
redistrict if the results of an “official
census” show that it has the requisite
number of inhabitants to authorize it to
increase the number of aldermen. While
the number of aldermen per municipal-
ity is generally based on the number of
inhabitants in the municipality, certain
exceptions apply. Subsection 3.1-20-10(b)
of the lllinois Municipal Code autho-
rizes certain municipalities which have
redistricted pursuant to a “new federal
decennial census” to adopt ordinances
or resolutions restricting the number of
aldermen to one step below the normally
required number. Because subsection
3.1-20-10(b) is limited to Federal decen-
nial census results, a municipality which
has redistricted pursuant to a special
census may not adopt such a resolution
or ordinance. 65 ILCS 5/3.1-20-10(b) (West
2006); 65 ILCS 5/3.1-20-25(c) (West 2007
Supp.).

Opinion No. 08-003
Issued December 23, 2008

Relocation of a “Retail Tobacco Store”
under the Smoke Free Illinois Act

If an existing business that qualifies
for the retail tobacco store exemption
under section 35 of the Smoke Free
lllinois Act relocates after January 1,

2008, the business will be subject to the
same limitations as a retail tobacco store
that begins operating after that date. 410
ILCS 82/35 (West 2007 Supp.).

Opinion No. 08-004
Issued December 31, 2008

Payment of Unexpended Proceeds from
Sale of Medical District Property into
State Treasury

For purposes of section 10 of the
lllinois Medical District Act (the Act),
the term “expended” means paid out or
actually spent. Consequently, section
10 of the Act requires that, by July 10
of each year, the lllinois Medical District
Commission transmit to the State
Treasury all proceeds from the sale of
property on hand as of June 30, in excess
of $350,000, that were neither paid out
nor necessary to satisfy revenue bond
obligations. Although the Commission
may additionally retain funds necessary
to pay enforceable contractual obliga-
tions existing as of June 30 that will be
paid no later than September 30 of that
year, any such funds not actually paid out
by September 30 must be transmitted
to the State Treasury for deposit no later
than October 10. 70 ILCS 915/10 (West
2006).

Informal Opinion No. 1-08-023
Issued August 7, 2008

Restrictions on City Council Members
Who Own Property Located Within a
TIF District

Subsection 11-74.4-4(n) of the lllinois
Municipal Code prohibits city council
members who own property located
in an existing redevelopment project
area from voting on or taking any other
official action in connection with mat-
ters concerning a redevelopment plan,
a redevelopment project, or the rede-
velopment project area, unless one of
the statutory exceptions applies. 65 ILCS
5/11-74.4-4(n) (West 2006).

Informal Opinion No. I-08-024
Issued August 14, 2008

Procurement of and Accounting for

Contracts for Consulting Services
The Statewide Accounting

Management System (SAMS) and the

lllinois Procurement Code serve different
purposes; the classification of a transac-
tion in one does not control or mandate
any particular treatment of a transaction
in the other. Consulting services gener-
ally constitute “professional and artistic
services” under the Procurement Code.
Only qualifying “professional and artistic
services” are required to be procured

in accordance with article 35 of the
Procurement Code. The treatment of a
particular contract as “professional and
artistic” for purposes of the SAMS pro-
cedures of the Office of the Comptroller
does not require that services be pro-
cured in accordance with article 35 of
the Procurement Code. 30 ILCS 500/1-1
et seq. (West 2006); 44 Ill. Adm. Code
§1.2035 (Conway Greene CD-ROM June
2003).

Informal Opinion No. I-08-025
Issued August 28, 2008

County Sheriff’s Authority to Impose
a Surcharge on Municipalities to Cover
Expenses Associated with Providing
Dispatch and LEADS Services

Absent a statutory grant of authority,
a sheriff may not unilaterally impose a
surcharge or similar type fee on a munici-
pality to cover the costs associated with
providing dispatch and LEADS services to
municipalities. A county and a municipal-
ity, however, may enter into an intergov-
ernmental agreement for the provision of
authorized services. Under the terms of
that contract, a municipality could agree
to compensate a county for the costs of
providing dispatching and LEADS ser-
vices. A sheriff is under no statutory duty
to provide non-emergency dispatch and
LEADS services to a municipality, and he
or she may discontinue the provision of
those services at any time. 55 ILCS 5/4-
5001 (West 2007 Supp.).

Informal Opinion No. I-08-026
Issued September 25, 2008

Applicability of Statutory Public
Defender Malpractice Immunity and
Indemnification to Private Court-
appointed Counsel for the Indigent
Neither section 5 of the Public and
Appellate Defender Immunity Act nor
section 5-1003 of the Counties Code is
applicable to attorneys who are appoint-
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ed by the court to represent indigent
defendants or minors in cases in which a
public defender is deemed to have a con-
flict of interest. Therefore, neither statute
provides immunity to, or indemnification
from, malpractice claims brought against
a court-appointed private attorney. 55
ILCS 5/5-1003 (West 2006); 745 ILCS 19/5
(West 2006).

Informal Opinion No. I-08-027
Issued October 2, 2008

Compatibility of Offices - County Board
of Health Member and City Council
Member

Because of a potential conflict in
duties, the offices of city council member
and county board of health member are
incompatible. 55 ILCS 5/5-25013 (West
2006).

Informal Opinion No. I-08-028
Issued October 30, 2008

Authority of the State Board of Elections
to Collect Monetary Penalties Assessed
Against Political Committees

Pursuant to rules promulgated by
the State Board of Elections, the Board

must collect past due accounts in accor-
dance with the lllinois State Collection
Act. Pursuant to the Collection Act, each
State agency is responsible for collecting
past due accounts “through all reason-
able means!’The phrase “all reasonable
means”is limited to collection actions
which are either specifically prescribed
by law and/or administratively reason-
able. Because the Collection Act dele-
gates contracting with private collection
agencies to the Debt Collection Bureau,
and because the State Board of Elections
is not otherwise authorized to contract
with private collection agencies, the
Board may not contract with private col-
lection agencies to collect outstanding
fines. 10 ILCS 9/10 (West 2007 Supp.); 30
ILCS 210/3 (West 2006); 30 ILCS 210/5, 10
(West 2007 Supp.).

Informal Opinion No. I-08-029
Issued November 20, 2008

Circuit Court Judge’s Authority to
Solemnize Marriages Statewide

A judge for the Circuit Court of Cook
County is authorized to solemnize mar-
riages anywhere within the State of
Illinois. 750 ILCS 5/209 (West 2006).

Informal Opinion No. I-08-030
Issued December 11, 2008

Offense Relating to Parking or
Registration under Section 3-707 of the
Illinois Vehicle Code

An “offense relating to parking or
registration” refers to, among other
things, an offense connected to or hav-
ing to do with the registration certifi-
cates, registration plates, or registration
stickers issued to motor vehicles. A
violation of section 3-707 of the lllinois
Vehicle Code, which generally prohibits
the operation of an uninsured motor
vehicle on the State’s public highways,
does not constitute “an offense relating
to parking or registration,” as that phrase
is used in subsection 5-9-1(c) of the
Unified Code of Corrections. As a result,
a person convicted of violating section
3-707 is not exempt from the additional
penalty authorized by subsection 5-9-
1(c) of the Unified Code of Corrections.
625 ILCS 5/3-707 (West 2007 Supp.), as
amended by Public Act 95-876, effective
August 21, 2008; 625 ILCS 5/7-601 (West
2006).
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“The knowledge of the law is like a deep well, out of which
each man draweth according to the strength of his understanding”

—Sir EDWARD COKE, LORD CHIEE JUSTICE OF ENGLAND (1552-1634)

WE ALL NEED MENTORS.

From the moment we entered this world, we have counted on those wiser and more
experienced to show us the way. As trusted counselors and wise advisors, mentors guide
our development, not for personal gain but to give back to the community.

In our legal community, lawyers seeking assistance with substantive law and office
management issues can turn to the ISBA MentorCenter, where we connect mentees with

mentors who can provide specific practical information.

Because as a new lawyer, one of the most valuable assets you can have is a good mentor.
And as a mentor, nothing can quite match the satisfaction of sharing your experience.

BECOME A PART OF THE ISBA MENTORCENTER TODAY.

WWW.ISBA.ORG/MENTORCENTER
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Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

June 2009

Thursday - Saturday, 6/18/09
-6/20/09, Chicago, ISBA Regional
Office—CLE Fest Classic. Presented by
the lllinois State Bar Association.

Thursday, 6/25/09 - webcast—Ethi-
cal Considerations in Estate Planning and
Trust Administration. Presented by the
lllinois State Bar Association. 12-1:30

Friday, 6/26/09 - Lake Geneva,
WI—LESSONS IN PROFESSIONAL
RESPONSIBILITY. Learned from the
lllinois Law Practice of Abraham Lincoln.
A Master Series Video Production
Presented by the lllinois State Bar
Association.

July 2009

Wednesday, 7/01/09 - Webinar—
Conducting Legal Research on Fastcase.
Presented by the lllinois State Bar
Association. *An exclusive member benefit
provided by ISBA and ISBA Mutual. Register
at: https://www?1.gotomeeting.com/reg-
ister/960228025.

August 2009

Monday, 8/03/09 - Webinar—
Conducting Legal Research on Fastcase.
Presented by the lllinois State Bar
Association. *An exclusive member benefit
provided by ISBA and ISBA Mutual. Register
at: https://www1.gotomeeting.com/reg-
ister/648690400.

Monday, 8/24/09 - Chicago, ISBA
Regional Office—Distributions from
Qualified Retirement Plans. Presented by
the ISBA Employee Benefits Section.

September 2009

Tuesday, 9/01/09 - Tinley Park,
Odyssey Country Club—Day-to-Day
Ethical Dilemmas, What Every Attorney
Should Know About Ethics and ARDC
Complaints. Presented by the ISBA Young
Lawyers Division Section.

Thursday, 9/03/09 - Chicago, ISBA
Regional Office—Mentor Training.
Presented by the ISBA Standing
Committee on Mentoring.

Thursday, 9/10/09- Chicago,
ISBA Regional Office—Franchising
Issues under New State and Federal
Requirements. Disclosure, Laws, Rules
and Forms. Presented by the ISBA
Corporation, Securities, and Business Law
Section.

Friday, 9/11/09 - Chicago, Kirkland
& Ellis LLP—Rambus is Final: Where
do we go From Here? Presented by the
ISBA Antitrust & Unfair Competition
Law Section, Co-Sponsored by the ISBA
Intellectual Property Section. 11-1:15.

Friday, 9/11/09 - Chicago, ISBA
Regional Office—Tackling Family Law
Conundrums. Presented by the ISBA
Family Law Section.

Tuesday, 9/29/09 - Chicago, ISBA
Regional Office—Recent Developments
in State and Local Tax 2009. Presented by
the ISBA State & Local Tax Section. 9-12.

October 2009

Friday, 10/02/09 — Champaign, |
Hotel and Conference Center—Divorce
Basics for Pro Bono Attorneys - 2009.
Presented by the ISBA Standing
Committee Delivery of Legal Services.
12-5.

lf)

Friday, 10/16/09 - Fairview Heights,
Four Points Sheraton—Tackling Family
Law Conundrums. Presented by the ISBA
Family Law Section.

Thursday - Saturday, 10/22/09
- 10/24/09 - Sprindfield, President
Abraham Lincoln Hotel—5™ Annual Solo
& Small Firm Conference. Presented by
the lllinois State Bar Association.

Monday - Friday, 10/26/09 -
10/30/09 - Chicago, ISBA Regional
Office—40 hour Mediation/Arbitration
Training. Master Series Presented by the
lllinois State Bar Association and the ISBA
Alternative Dispute Resolution Section.
8:30 - 5:45 daily.

November 2009

Monday - Friday, 11/09/09 -
11/13/09 - Grafton, Pere Marquette
Lodge and Conference Center—40
hour Mediation/Arbitration Training.
Master Series Presented by the lllinois
State Bar Association and the ISBA
Alternative Dispute Resolution Section.
8:30-5:30 each day.

astcase

Accelerated legal research.

Absolutely FREE 50-state online

research brought to you by The ISBA and
ISBA Mutual Insurance Company.

Available at www.isba.org
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ILLINOIS CLIENT INTERVIEW FORMS

New and improved forms to help keep you focused while interviewing
new clients. Add to or delete information from the forms so that they
conform to your personal choice of interview questions. Use them on your
computer while interviewing, or print them out before the interview. This
is the Third Edition of these forms which have been revised in accordance
with suggestions from attorneys who have used our old forms. There are 28
basic forms covering family law, estates and wills, real estate, incorporation,
DUI, power of attorney, personal injury, and other subjects. A valuable tool
for any attorney, keeping your client files uniform.

Forms are available on a compact disc (compatible with Word or Word
Perfect). Compiled bymembers of the ISBA General Practice Section Council,
and edited by Timothy E. Duggan. $25 members/$35 nonmembers.

Need it NOW?

Also available as one of ISBA's FastBooks.
View or download a pdf immediately using

amajor credit card at the URL below.

LN

£ 1 FastBooks prices:
/-i-\ Ilinois Client Interview Forms
lmm:’m“ $22.50 Members/$32.50 Non-Members
Wicrosoft Word cp Order at www.isba.org/bookstore or by calling
Format L B ]

Janice at 800-252-8908

Documents

Illinois Client Interview Forms
3rd Edition — 2008 Update

Chris Freese - Editor (1st Edition)
Timothy E. Duggan - Editor (2008 Update)

Prepared on May 1, 2008

Illinois Client Interview Forms
$25 Member/$35 Non-Member

(includes taxandshipping) Illinois has a history of

some pretty good lawyers.
We're out to keep it that way.
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