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I am sure that this has never happened to you, 
but, perhaps, maybe “a friend” has participat-
ed in the following scenario.

•	 “Your	 friend”	 is	 involved	 in	 litigation	 akin	 to	
the Thunderdome of the Mad Max variety. 

•	 “Your	friend”	receives	a	notice	of	a	deposition	
pursuant to Federal Rule of Civil Procedure 
30(b)(6).1 

•	 The	notice	contains	a	 laundry	 list	of	catego-
ries spanning every conceivable aspect of all 
the claims and affirmative defenses at issue – 
and	then	some.	For	example,	the	notice	seeks	
“all facts” supporting each affirmative defense 
and the legal bases for those defenses.

•	 “Your	friend”	begrudgingly	contacts	her	client	
to explain the requirements of producing a 
Rule 30(b)(6) witness (or witnesses).2 The cli-
ent is unpleased, but understands. 

•	 “Your	friend”	uses	her	best	efforts	to	prepare	
the Rule 30(b)(6) witness for the deposition, 
including providing the witness with informa-
tion	the	witness	previously	did	not	know	so	as	
to comply with the notice.3 

•	 “Your	friend”	and	her	Rule	30(b)(6)	witness	ap-
pear at the designated time and location for 
the deposition.

•	 A	few	hours	(although	it	seems	like	years)	into	
the deposition, the opposing counsel begins 
to	ask	questions	outside	the	scope	of	the	Rule	
30(b)(6) deposition, some of which are clearly 
attempts to impeach the witness by showing, 
among other things, bias. (The opponent’s 
ability	and	desire	to	seek	information	beyond	
the scope of the notice may have seemed im-
possible based upon the broad scope of the 

A modest proposal for a better rule 30(b)(6) deposition
By Iain D. Johnston, U.S. Magistrate Judge, Northern District of Illinois, Western Division 

In 1977, the Seventh Circuit in Choudhry v. 
Jenkins, 559 F.2d 1085 (7th Cir. 1977), gave 
the following stern admonition regarding the 

entry of summary judgment sua sponte by a Fed-
eral District Court Judge. In reversing the entry of 
summary judgment sua sponte by the Court, the 
Seventh Circuit held as follows:

Rule 56 plainly does not authorize a 
court to enter an arbitrary summary judg-
ment sua sponte against a party; indeed 
the express language of paragraphs (a) 

and (b) of the Rule discloses that a motion 
for summary judgment is to be made by 
a party. Professor Moore consequently has 
concluded that “the court should rarely 
consider entering summary judgment 
sua sponte where no party has moved for 
summary judgment or the provisions of 
Rule 12 are not satisfied.” 6 Moore’s Fed.
Prac. P 56.12 (2d ed. 1976) at 338-339. We 
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notice,	but	as	we	all	know,	litigation	is	full	
of surprises.) Moreover, the opponent be-
gins	to	also	ask	questions	that	appear	to	
seek	legal	conclusions.

•	 “Your	 friend”	 frantically	 tries	 to	 recall	 a	
seminar she attended years before that 
explained the few instances in which it 
is proper to instruct a witness not to an-
swer.4 

•	 “Your	 friend”	 is	 confident	 that	 the	ques-
tions	 seeking	 legal	 conclusions	 are	 im-
proper.5 

•	 “Your	 friend”	 seems	 to	 recall	 that	 there	
may be a split of authority on whether she 
can instruct a Rule 30(b)(6) witness not 
to answer questions that are beyond the 
scope	of	notice	or	seek	legal	conclusions.6 
Although	she	certainly	feels	sandbagged	
because she prepared her witness on the 
topics of the notice, not on other issues, 
she is unsure what the proper response 
should be.7 

•	 Frustrated	by	the	nature	of	the	questions,	
the length of the deposition and the ac-
rimonious litigation history, “your friend” 
instructs the witness not to answer those 
types	 of	 questions.	 Her	 opponent	 balks	
and demands that the witness answer the 
questions.

•	 The	 deposition	 comes	 to	 a	 screeching	
halt, and “your friend” files a motion for 
a protective order. Her opponent files a 
motion for sanctions.

•	 The	 motions	 are	 heard	 before	 a	 cranky	
judge, who is unhappy with both attor-
neys and who enters a ruling that dis-
pleases both sides.

* * *

The next time “your friend” encounters 
this	 type	 of	 distasteful	 circumstance,	 think	
of all the opportunities that exist to avoid or 
prevent the downward spiral of problems.

First, try to avoid death matches.8 With-
out	doubt,	there	are	lawyers	who	stink.	(You	
know	who	you	are;	so	knock	 it	off).	During	
a career that may last four decades, “your 
friend” is bound to litigate against a couple 
of them. But she should try to be the bigger 
person	and	the	better	attorney.	A	good	judge	
and	court	staff	will	recognize	that	effort.	And	
if “your friend” does not believe that, tell her 
to	be	like	Earl	and	have	faith	in	karma.

Second, upon receipt of a laundry list Rule 
30(b)(6) notice, instead of trying to create an 
omniscient witness, “your friend” should try 
the following.9 Initially, “your friend” should 
write a polite and thorough letter (not an e-
mail) that contains at a minimum the follow-
ing: (a) an explanation of her concerns about 
the	 notice;	 (b)	 an	 acknowledgment	 that	
she	takes	her	duty	of	presenting	a	properly	
prepared	 and	 knowledgeably	 witness	 seri-
ously and that the notice is preventing her 
from fulfilling that duty; and (c) a date and 
time when she will call opposing counsel 
to personally discuss these issues. (If oppos-
ing counsel responds with an e-mail, “your 
friend” should simply reply by stating she will 
call him to discuss the issues).

Third, “your friend” should call the oppos-
ing counsel at the identified time and have 
a proper Rule 37 conference, addressing the 
concerns.

Fourth, if “your friend” and the opposing 
counsel reach an agreement on limiting or at 
least clarifying the scope of the notice, “your 
friend” should follow up with a letter con-
firming those limits or clarifications. During 
the Rule 37 conference, “your friend” should 
let	her	opponent	know	that	she	will	be	send-
ing a confirmatory letter and that if she has 
misconstrued any understanding, then he 
should	 let	 her	 know.	 She	 should	 honestly	
explain that the purpose is to allow her to 
present a witness that can provide the infor-
mation sought. By letting opposing counsel 
know	 that	 this	 type	 of	 letter	 will	 be	 forth-
coming, he will, hopefully, be less inclined to 
think	that	the	letter	is	simply	part	of	a	game.

Alternatively,	 if	“your	friend”	and	the	op-
posing counsel are unable to reach an agree-
ment, “your friend” should move for a pro-
tective order from the court.10	“Your	friend”	
should explain in the motion that the notice 
does not “describe with reasonable particu-
larity the matters for examination,” that the 
information	sought	is	not	“known	or	reason-
ably available” to her client and that the types 
of “information” sought are, in fact, legal con-
clusions. The motion should explain all the 
efforts	“your	friend”	has	attempted	to	avoid	
seeking	court	intervention.	It	is	apparently	a	
little	known	secret	that	courts	prefer	to	pre-
vent	problems	rather	than	fix	them.	By	seek-
ing a protective order before the deposition, 
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“your friend” is giving the court the opportu-
nity to address the problem and fashion an 
appropriate remedy before a larger problem 
occurs. In the motion for a protective order, 
“your friend” can also argue that written dis-
covery, in particular serving contention inter-
rogatories, would be more appropriate than 
the Rule 30(b)(6) deposition.11 If “your friend” 
is unfamiliar with contention interrogatories, 
simply refer her to an excellent article on the 
subject.12 

Fifth, if the opposing counsel is more of a 
stinker	than	originally	thought,	and,	despite	
the written agreement clarifying and limit-
ing	 the	 scope	 of	 the	 notice,	 he	 asks	 ques-
tions beyond the agreement, “your friend” 
has only a few options. Initially, “your friend” 
can	ask	opposing	counsel	for	a	brief	recess	so	
that they can call the magistrate judge to ad-
dress the issue.13 Moreover, she can halt the 
deposition	and	seek	a	protective	order	from	
the court.14 Further, “your friend” can object 
during the lines of questioning that exceed 
the agreement, noting that the witness is 
answering only in a personal capacity and 
not as a designated representative.15	 Addi-
tionally, without objecting, “your friend” can 
simply let the witness answer the questions. 
The	same	options	exist	if	the	opponent	seeks	
to obtain legal conclusions or impeachment 
information from the witness.16	“Your	friend”	
cannot instruct the witness not to answer the 
questions, unless the instruction is made so 
that she can obtain a protective order.17 In 
fact, instructing Rule 30(b)(6) witnesses not 
to answer questions that are beyond the 
scope	or	seek	legal	conclusions	can	result	in	
sanctions.18	As	one	court	has	noted,	“[t]here	
simply is no more aggravating action than 
a lawyer improperly instructing a deponent 
not to answer a question.”19 The theory for 
allowing a witness to answer over the objec-
tion is that an answer to a question outside 
the scope of the Rule 30(b)(6) notice does 
not bind the party. Similarly, a questioning 
party	that	asks	a	question	outside	the	scope	
of the notice cannot be heard to complain 
if	 the	witness	does	not	know	 the	answer.20 
Moreover, although a Rule 30(b)(6) witness’ 
testimony “binds” the entity in a way, the an-
swers do not constitute judicial admissions 
that can never go unchallenged.21 

* * *

A	Rule	30(b)(6)	deposition	can	be	an	ef-
fective discovery tool, if parties use it proper-
ly and in good faith.22 The court in Peshlakai 
v. Ruiz,	2014	U.S.	Dist.	LEXIS	14278,	*75-76	(D.	

N.M. 2014) explained the good faith required 
by both sides:

A	 good	 Rule	 30(b)(6)	 deposition	
– from both parties’ standpoints – re-
quires cooperation. There is little room 
for hiding the ball at this stage. The 
rules of engagement are relatively 
demanding. The corporation must 
produce	 fully	 prepared	 and	 knowl-
edgeable witnesses on the topics 
designated, but the questioning party 
must be specific in what it wants to 
know	 –	 before	 the	 deposition	 day.	 If	
the questioning party wants a pre-
pared witness, the questioning party 
must help the witness prepare. This 
assistance may come close to scripting 
out questions, there is no need or priv-
ilege	that	protects	such	work	product	
when	one	 is	 about	 to	 take	a	30(b)(6)	
deposition. If the corporation wants 
more specificity, it is entitled to it. In 
the end, however, the questioner is 
entitled to answers to his or her ques-
tions. The corporation is not free to 
reframe or limit the scope of question-
ing.	Accordingly,	the	parties	must	try,	
in good faith, to agree on what topics 
fit into which category. . .

At	first	blush,	this	may	seem	like	asking	a	
lot from the parties and their attorneys. But if 
the parties and their attorneys want to avoid 
the situation “your friend” found herself in, 
they should follow this sage advice. ■
__________

1. Fed. R. Civ. P. 30(b)(6) (“In its notice or sub-
poena, a party may name as the deponent a pub-
lic or private corporation, a partnership, an asso-
ciation, a governmental agency, or other entity 
and must describe with reasonable particularity 
the matters for examination. The named organi-
zation must then designate one or more officers, 
directors, or managing agents, or designate other 
persons who consent to testify on its behalf; and 
it may set out the matters on which each person 
designated will testify on its behalf. . . The persons 
designated	must	testify	about	information	known	
or reasonably available to the organization.”).

2. Peshlakai v. Ruiz,	2014	U.S.	Dist.	LEXIS	14278,	
*66 (D. N.M. 2014) (“the corporate deponent has 
an	affirmative	duty	to	make	available	‘such	num-
ber	of	persons	as	will’	be	able	‘to	give	complete,	
knowledgeable	 and	 binding	 answers’	 on	 its	 be-
half”). 

3. Id. at *68-71 (duty to prepare witness in-
cludes duty to educate the witness even if the 
information is voluminous and to collect informa-
tion, review documents and interview employees, 
even	 former	 employees,	 with	 personal	 knowl-
edge).

4.	Fed.	R.	Civ.	P.	30(c)(2)	(“A	person	may	instruct	
a deponent not to answer only when necessary 

to preserve a privilege, to enforce a limitation or-
dered by the court, or to present a motion under 
Rule 30(d)(3).”).

5. See Cat Iron, Inc. v. Bodine Environmental Ser-
vices, Inc.,	2011	U.S.	Dist.	LEXIS	63162,	*19-27	(C.D.	
Ill. 2011); First Internet Bank of Indiana v. Lawyers 
Title Ins. Co.,	2009	U.S.	Dist.	LEXIS	59673	(S.D.	 Ind.	
2009).

6. See Boyer v. Reed Smith LLC, 2013 U.S. Dist. 
LEXIS	 151133,	 *8-10	 (W.D.	 Wash.	 2013); Dagda-
gan v. City of Vallejo,	263	F.R.D.	632	(E.D.	Cal.	2010)	
(seeming to allow defending party to instruct 
deponent not to answer questions beyond the 
scope of the notice); Paparelli v. Prudential Ins. Co., 
108 F.R.D. 727, 730 (D. Mass. 1985) (Rule 30(b)(6) 
deposition limited to scope of notice).

7. See Paparelli, 108 F.R.D. at 730-31 (although 
Rule 30(b)(6) deposition limited to scope of notice, 
instruction not to answer questions beyond scope 
is improper).

8. See generally Standards for Professional Con-
duct within the Seventh Federal Judicial Circuit.

9.	Fed.	R.	Civ.	P.	26(c)(1)	(“The	motion	[for	pro-
tective	order]	must	include	a	certification	that	the	
movant has in good faith conferred or attempted 
to	confer	with	the	other	affected	parties	in	an	ef-
fort to resolve the dispute without court action.”).

10. See Ingersoll v. Farmland Foods, Inc., 2011 
U.S.	 Dist.	 LEXIS	 31872,	 *10-16	 (W.D.	 Mo.	 2011)	
(granting motion for protective order, in part, be-
cause scope of notice was too broad); Murray v. 
Tyson Foods, Inc.,	2010	U.S.	Dist.	LEXIS	16556,	*63	
(C.D. Ill. 2010) (granting motion for protective or-
der limiting scope of notice).

11. Exxon Res. & Eng’g Co. v. U.S., 44 Fed. Cl. 597, 
601 (Fed. Cl. 1999); U.S. v. Taylor, 166 F.R.D. 356, 363 
n. 7 (M.D.N.C. 1996). 

12. See Johnston & Johnston, Contention Inter-
rogatories in Federal Court, 148 F.R.D. 441 (1993).

13. Peshlakai,	 2014	 U.S.	 Dist.	 LEXIS	 14278	 at	
*76, *81; American General Life Ins. Co. v. Billard, 
2010	U.S.	Dist.	LEXIS	114961,	*25	(N.D.	Iowa	2010)	
(“Rather	 than	 simply	walking	out,	 it	would	 have	
been preferable . . . to call a magistrate judge in an 
attempt to resolve the issue.”). 

14. Peshlakai,	 2014	 U.S.	 Dist.	 LEXIS	 14278	 at	
*80-81.

15. EEOC v. Freeman, 288 F.R.D. 92, 99 (D. Md. 
2012); ZCT Systems Group, Inc. v. Flightsafety Int’l., 
2010	U.S.	Dist.	LEXIS	29298,	*6	(N.D.	Okl.	2010).

16. Freeman, 288 F.R.D. at 99.
17. See Duke Energy Progress, Inc. v. 3M Co., 2014 

U.S.	 Dist.	 LEXIS	 174197,	 *70-71	 (E.D.N.C.	 2014);	
American General Life Ins. Co. v. Billard, 2010 U.S. 
Dist.	LEXIS	114961,	*12,	*20	(N.D.	Iowa	2010).

18. Mass Engineered Design, Inc. v. Ergotron, 
Inc.,	2008	U.S.	Dist.	LEXIS	123347,	*15-17	(E.D.	Tex.	
2008) (imposing sanctions of attorneys’ fees for 
instructing Rule 30(b)(6) witness not to answer 
questions	beyond	scope	of	notice	or	seeking	legal	
conclusions). 

19. Boyd v. University of Maryland Med. System, 
173 F.R.D. 143 (D. Md. 1997).

20. Freeman, 288 F.R.D. at 98-99. 
21. See Cat Iron,	2011	U.S.	Dist.	LEXIS	63162	at	

*23-24 (citing First Internet Bank of Indiana v. Law-
yers Title Ins. Co.,	2009	U.S.	Dist.	LEXIS	59673	(S.D.	
Ind. 2009)).

22. Cat Iron,	2011	U.S.	Dist.	LEXIS	at	*23.
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agree. Without a party-generated Rule 
56 motion or Rule 12(b) motion which 
may be treated under Rule 12 as a mo-
tion for summary judgment, the dis-
trict	court	normally	lacks	power	to	en-
ter summary judgment. See Dry Creek 
Lodge, Inc. v. United States, 515 F.2d 926, 
935-936 (10th Cir. 1975); Mustang Fuel 
Corp. v. Youngstown Sheet and Tube Co., 
480 F.2d 607, 608 (10th Cir. 1973). Here 
no party-generated Rule 56 or Rule 
12(b) motion was made. 

Id. at 1088-1089.
Times have changed. 
In its opinion in Celotex v. Catrett, 477 U.S. 

317, 325 (1986), the United States Supreme 
Court noted that District Courts are widely 
acknowledged	to	possess	the	power	to	enter	
summary judgment sua sponte so long as the 
losing party was on notice they had to come 
forward with all of their evidence. Id. at 325. 

In Osler Institute, Inc. v. Forde, 333 F.3d 832 
(7th Cir. 2003), the Seventh Circuit analyzed 
whether	 it	 was	“cricket”	 for	 a	 District	 Court	
to enter summary judgment sua sponte fol-
lowing the Supreme Court’s ruling in Celotex. 
The	Seventh	Circuit	acknowledged	that	the	
District Court’s granting summary judgment 
sua sponte is permissible, but characterized 
the act as “a hazardous procedure which 
warrants special caution.” The Court noted, if 
no issues of material fact are in dispute, a Dis-
trict Court may grant summary judgment on 
its own motion as long as the losing party is 
given notice and an opportunity to come for-
ward in opposition to the motion. The Court 
noted that the party against whom summary 
judgment is entered must have notice that 
the Court is “considering dropping the axe . 
. . before it actually falls.” Id. at 836 (quoting 
Choudhry, 559 F.2d 1089).

In 2010, Rule 56 of the Federal Rules of 
Civil Procedure was amended to add Rule 
56(f). Rule 56(f) states as follows:

Rule 56 . Summary Judgment

(f) Judgment Independent of the 
Motion .	After	giving	notice	and	a	
reasonable time to respond, the 
court may:

(1)  grant summary judgment for a 

nonmovant;

(2) grant the motion on grounds 
not raised by a party; or

(3) consider summary judgment on 
its own after identifying for the 
parties material facts that may 
not be genuinely in dispute.

The committee comments to Rule 56(f) 
indicate that the 2010 amendment to Rule 
56 codified a number of procedures which 
had grown up in practice prior to amend-
ment of the Rule.

The	 Seventh	 Circuit	 had,	 in	 effect,	 fol-
lowed Rule 56(f) prior to the enactment of 
the Rule. For instance, the Seventh Circuit 
had approved the granting of summary 
judgment for the defendant when only the 
plaintiff	had	filed	a	summary	judgment	mo-
tion. Goldstein v. Fidelity and Guar. Ins. Under-
writers, Inc.,	86	F.3d	749	(7th	Cir.	1996).	Like-
wise, prior to the 2010 modification of Rule 
56(f), the Seventh Circuit approved the sua 
sponte entry of summary judgment by the 
Trial Court when no summary judgment mo-
tion had been filed by either party. Osler Insti-
tute v. Forde, 333 F.3d 832 (7th Cir. 2003).

Rule 56(f) Requirement of Notice
While Rule 56(f) requires that the Court 

give a reasonable time to respond after giv-
ing notice of its intention to enter a sua spon-
te summary judgment under Rule 56(f), the 
Rule contains no guidance as to what time 
may	 be	 considered	 “reasonable.”	 Likewise,	
the Rule gives no definition as to the nature 
of the notice which must be given by the 
Court.	 Even	 though	 Rule	 56(f)	 was	 added	
to Rule 56 in 2010, there is scant case law 
since the addition of the Rule discussing the 
particular requirements of notice and rea-
sonable opportunity to respond under Rule 
56(f). 

Analysis	of	what	notice	 is	 adequate	and	
what response time is reasonable must be 
gleaned from cases decided prior to the 
amendment of Rule 56 in 2010. 

In Simpson v. Merchants Recovery Bureau, 
Inc., 171 F.3d 546 (7th Cir. 1999), the Seventh 
Circuit was faced with a sua sponte summary 
judgment entered by the Court. The Trial 
Court in Simpson conducted a status hear-

ing	during	which	plaintiff	sought	the	Court’s	
permission to file an amended complaint to 
reflect	 a	 different	 theory	 of	 liability	 against	
the	 defendant.	 Plaintiff	 sought	 to	 assert	 a	
theory of vicarious liability in the amended 
complaint. The defendant rejected the plain-
tiff’s	legal	position	and	stated	its	intent	to	file	
a motion for summary judgment if neces-
sary.	The	Court	directed	the	plaintiff	and	de-
fendant to each provide a letter to the Court 
citing the cases upon which they relied. The 
Court directed the parties not to argue the 
cases, but just to cite them to the Court. The 
letter from the defendant included argu-
ment, contrary to the Court’s direction. Plain-
tiff	moved	to	strike	the	letter.	Two	days	after	
the	 plaintiff	 filed	 the	 motion	 to	 strike,	 the	
parties appeared before the District Court 
and the Court proceeded to grant summary 
judgment sua sponte in favor of the defen-
dant. The Seventh Circuit reversed, holding 
that the District Court failed to provide the 
plaintiff	either	proper	notice,	or	a	proper	op-
portunity to respond to the arguments made 
by defense counsel. The Seventh Circuit re-
manded	 the	 case	 to	 provide	 the	 plaintiff	 a	
meaningful opportunity to come forward 
with all her evidence and present the Court 
with appropriate argument and law.

The Seventh Circuit has, however, deter-
mined that adequate notice may be inferred 
from the statements of the Court which fall 
short of indicating the Court is considering 
summary judgment. For instance, in Osler 
Institute v. Forde, neither party had filed a dis-
positive motion. Osler, 333 F.3d 836	-	837.	At	
the pretrial conference, the Judge indicated 
he was concerned about the issues raised 
in the parties’ trial briefs. Based on concerns 
about the legal issues, the Court vacated the 
trial setting and told the parties to prepare 
for oral argument on the issues raised in the 
trial briefs instead. Oral argument was heard 
and a month after the oral argument, the 
Judge issued a ruling dismissing all of plain-
tiff’s	 claims.	The	 Seventh	Circuit	 noted	 that	
the District Court was entering summary 
judgment sua sponte, although the District 
Court never explicitly said those words, and 
the	 plaintiff	 should	 not	 have	 been	 caught	
“off	 guard”	 by	 the	 entry	 of	 the	 summary	
judgment. In reaching this conclusion, the 

Summary judgment without asking: The power of a United States District Court Judge to enter  
summary judgment sua sponte under Rule 56(f)
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Court cited comments of the Court during 
the pretrial conference after submission of 
the trial briefs. The Court pointed to the Dis-
trict Judge’s statement that the defendant’s 
brief had raised issues of law that should 
be resolved before trial and, after deciding 
those questions, there may not be a trial. The 
Seventh Circuit opinion noted that the plain-
tiff	did	not	ask	for	clarification	or	in	any	way	
show that it was confused about the District 
Court’s comments at the pretrial conference 
or the oral argument in the Trial Court. Under 
the facts of Osler, the Seventh Circuit indicat-
ed	 that	 the	plaintiff	clearly	knew	the	 issues	
that were bothering the Judge and was not 
ambushed by an argument that it could not 
possibly address. The Seventh Circuit specifi-
cally held that the actions of the Judge gave 
the	plaintiff	sufficient	notice	that	the	Judge	
was considering summary judgment and af-
firmed the Trial Court’s granting of the sua 
sponte summary judgment. 

Prior to the 2010 amendment of Rule 56 
to include Rule 56(f), Courts had recognized 
several exceptions to the notice requirement 
pertaining to sua sponte entry of summary 
judgment by the District Court. Specifically, 
Courts had recognized three grounds on 
which an exception to the notice require-
ment would be appropriate. They are:

1. The presence of a fully developed 
record;

2.	 Lack	of	prejudice;	or,

3.	 A	decision	based	upon	a	purely	le-
gal issue.

Gibson v. Mayor and Council of City of 
Wilmington, 355 F.3d 215, 224 (3rd Cir. 2004). 

Without specifically referring to the 2010 
amendments to Rule 56(f), Courts evaluat-
ing the adequacy of notice for the sua sponte 
granting of summary judgment have contin-
ued to follow these exceptions. Minnesota 
Lawyers Mut. Ins. Co. v. Ahrens,	432	Fed.Appx.	
143, 147-148 (3rd Cir. 2011); Harrison v. Cabot 
Oil and Gas Corp., 887 F.Supp.2d 588, 597-
598 (M.D. Penn. 2012). Consequently, these 
exceptions to the Rule 56(f) notice require-
ments should still be considered viable.

Rule 56(f) Requirement of  
Reasonable Time to Respond

Neither Rule 56(f) nor the committee 
comments to the 2010 amendment give 
any specificity regarding what amount of 
time may be a “reasonable” time to respond 
to a notice from the District Court that a sua 
sponte summary judgment may be entered. 

Some	 Courts	 have	 looked	 to	 analogize	 to	
time limits contained in other sections of the 
Federal Rules of Civil Procedure. For instance, 
the Court in Wells Real Estate Inv. Trust II, Inc. 
v. Chardon/Hato Rey Partnership, S.E., 615 
F.3d 45, 52 (1st Cir. 2010), referred to the ten 
(10) day period then available under Rule 
56(c) requiring service of a summary judg-
ment motion ten days prior to a hearing on 
the motion as the appropriate minimum 
time available for a response to a notice of 
sua sponte summary judgment given by the 
Court. However, Rule 56 was subsequently 
amended to delete this ten-day requirement 
leaving no specific time in Rule 56 that can 
be used for determination of a “reasonable 
time to respond” in the context of Rule 56(f). 
Consequently, the requirement of the Rule 
is simply that the time for response must be 
“reasonable”. It would seem, however, that a 
time	period	which	affords	a	party	the	same	
time to respond to Court’s notice of a sua 
sponte motion as is permitted under the lo-
cal rules to respond to a summary judgment 
motion filed by a party would be an appro-
priate measure of a “reasonable” time to re-
spond.

Conclusion
Rule 56(f) of the Federal Rules of Civil Pro-

cedure codifies previously existing law which 
permits granting sua sponte summary judg-
ment by a District Court. The Rule requires 
that the Court give notice and a reasonable 
time to respond prior to a sua sponte entry 
of summary judgment by the Court. Given 
the holdings of Courts cited above which 
involve both implied notice and situations 
in which notice may be excused through 
presence	of	a	fully	developed	record,	lack	of	
prejudice, or a decision based upon a purely 
legal issue, counsel should be attuned to 
actions of the Court which might indicate it 
may be considering a sua sponte grant of a 
summary judgment motion. Counsel should 
not hesitate to inquire of the Court or raise 
the provisions of Rule 56(f) in requesting that 
adequate notice and a time for response be 
given	by	the	Court.	Care	should	be	taken	to	
ensure that adequate responses are made to 
motions which may imply or request pretrial 
disposition of the case by the Court and as-
sert uncontested facts and dispositive legal 
arguments. The failure to do so could result 
in a sua sponte entry of summary judgment 
which was not requested by the parties. ■
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Prevailing party versus nominal awards: A look at Aponte v. City of Chicago
By Lisle A. Stalter

Simply because a judgment was entered 
in	 favor	of	the	plaintiff	may	not	mean	
the	plaintiff	is	a	“prevailing	party”	for	an	

award of attorney fees. The Seventh Circuit 
provides insight on who is a prevailing party 
in Aponte v. City of Chicago.1

The Underlying Facts2

Plaintiff,	Gilbert	Aponte,	filed	a	civil	rights	
suit	against	four	Chicago	police	officers	seek-
ing over $100,000 in damages. The complaint 
contained eight claims for unreasonably ex-
ecuting a search warrant and failing to pre-
vent	 an	 unreasonable	 search.	 Aponte	 also	
brought an indemnification claim against 
the City of Chicago under state law. The 
evidence	 showed	 that	 a	 search	of	Aponte’s	
residence, which he leased, was conducted 
pursuant	to	a	warrant.	Aponte	claimed	that	
significant damage was done to his property 
during the execution of the search warrant. 
Aponte’s	 landlord	 paid	 $9,462.56	 to	 refur-
nish	 the	 residence	 and	Aponte	 reimbursed	
her.	 Aponte	 sought	 $25,000	 in	 compensa-
tory damages, $10,000 for property damag-
es and $15,000 for emotional damages, and 
$100,000 in punitive damages, $25,000 from 
each defendant. 

After	two	years	of	pre-trial	litigation	and	a	
three-day	trial,	the	jury	found	for	Aponte	on	
only one claim and against only one defen-
dant and awarded him $100. The $100 award 
was recorded on the jury form in the space 
identified	for	compensatory	damages.	Apon-
te then sought attorney fees of $116,437.50 
for	the	450	hours	his	counsel	spent	working	
on the case. The claim for attorney’s fees was 
based upon his prevailing party status under 
Section 1988.

Section 19883

Section 1988 of Title 42 provides, in per-
tinent part:

(b)	Attorney’s	fees

In any action or proceeding to 
enforce a provision of sections 1981, 
1981a, 1982, 1983, 1985, and 1986 of 
this	title,	 title	 IX	of	Public	Law	92-318	
[20	 U.S.C.A.	 §	 1681	 et	 seq.],	 the	 Re-
ligious	 Freedom	 Restoration	 Act	 of	
1993	[42	U.S.C.A.	§	2000bb	et	seq.],	the	
Religious Land Use and Institutional-

ized	 Persons	 Act	 of	 2000	 [42	U.S.C.A.	
§	 2000cc	 et	 seq.],	 title	VI	 of	 the	 Civil	
Rights	Act	of	1964	[42	U.S.C.A.	§	2000d	
et	 seq.],	or	 section	13981	of	 this	 title,	
the court, in its discretion, may allow 
the prevailing party, other than the 
United States, a reasonable attorney’s 
fee as part of the costs, except that in 
any action brought against a judicial 
officer	for	an	act	or	omission	taken	in	
such officer’s judicial capacity such 
officer shall not be held liable for any 
costs, including attorney’s fees, unless 
such action was clearly in excess of 
such officer’s jurisdiction.

Aponte’s	claims	were	brought	under	Sec-
tion	1983	of	the	Civil	Rights	Act	for	a	search	
in	violation	of	his	Fourth	Amendment	rights.	
After	 receiving	 the	 jury	 verdict,	 Aponte	
sought fees for the time his counsel spent 
working	on	the	case.	Aponte	argued	that	as	
he successfully litigated the claims against 
one of the defendants he was a prevailing 
party entitled to fees.4 In support of his claim, 
Aponte	 asserts	 that	 since	 the	 jury	 rejected	
the opportunity to award him $1 he received 
a more-than-nominal award that warrants a 
fee award. 

Defendants	 contested	 Aponte’s	 prevail-
ing party status and further argued that since 
Aponte	only	received	minimal	damages,	no	
fee award was appropriate.

Farrar versus Hensley 
The	 Seventh	 Circuit	 looked	 at	 only	 one	

issue in this case: whether the district court 
erred by applying Farrar v. Hobby5 rather 
than Hensley v. Eckerhart6	 to	 Aponte’s	 mo-
tion for attorney fees. These two US Supreme 
Court cases are the ones most discussed in 
the context of attorney fees and the prevail-
ing party analysis. 

Hensely first applied the loadstar calcu-
lation for reasonable attorney fees to con-
ventional prevailing parties.7 The loadstar 
calculation is the product of the hours rea-
sonably expended on the case multiplied 
by a reasonable hourly rate.8 But, the Aponte 
court distinguished the use of loadstar fee 
calculations for cases with smaller recover-
ies when the case was “simply a small claim 
and was tried accordingly.”9	Aponte	claimed	
that since the damage award was $100 more 

than the $1 nominal damages awarded in 
Farrar the Hensley loadstar fee calculation 
was appropriate.

But, in Aponte the Seventh Circuit noted 
that Farrar does not have such a limited ap-
plication and recognized that the court has 
applied Farrar to cases where the monetary 
award was more than the nominal $1 but 
was minimal compared to the total amount 
sought. The Seventh Circuit further recog-
nized that Farrar held that a party that re-
ceives even a nominal damage award is a 
prevailing party that is entitled to reasonable 
attorney’s fees. However, a reasonable fee for 
a nominal victor is usually zero.10 The Aponte 
court continued the discussion of the rea-
sonable fee for a de minimis victory referring 
to the test set forth in Justice O’Connor’s Far-
rar concurrence which set forth three factors 
to	 consider:	 (1)	 the	difference	between	 the	
amount recovered and the damages sought; 
(2) the significance of the issue on which 
the	 plaintiff	 prevailed	 relative	 to	 the	 issues	
litigated; and (3) whether the case accom-
plished some public goal.11 The court con-
cluded that the logic of Farrar is not limited 
to awards of $1.12

In additional discussion of the applica-
tion of Farrar the Seventh Circuit found that 
there is no specific “amount and nature” of an 
award to determine whether Farrar applies.13 
The court noted that the terms “nominal,” 
“technical” and “de minimis” really do not dif-
fer as no dollar amount can be attributed to 
these “trifling” awards. The meanings of these 
terms are contextual and will vary on a case-
by-case basis. 

In concluding whether an award should 
be considered under Farrar the Seventh Cir-
cuit	 noted	 that	 district	 courts	 should	 look	
at the entire litigation history, including the 
number of victories versus unsuccessful 
claims, the amount of damages sought ver-
sus recovered and the time expended by the 
parties and the judicial resources.14

Farrar versus Hensley – which case 
wins

Aponte	asserts	that	the	Farrar test should 
not have been used in determine attorney 
fees in this case as the damage award was 
more than the nominal $1. 

The Seventh Circuit found that, under an 
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abuse of discretion review, the application of 
Farrar by the district court judge was reason-
able. First, on the “aim high, fall short” test, the 
court	 concluded	 that	 Aponte’s	 victory	 was	
negligible.	After	two	years	of	litigating	eight	
constitutional	 claims,	 Aponte	was	 awarded	
$100 against one defendant for which he was 
requesting $25,000. The court identified this 
award as negligible and a “paltry recovery of 
only 0.4%” of his requested relief—more of a 
loss than a victory.15 Concluding that on the 
aim high, fall short factor of Farrar alone, the 
decision	to	not	award	Aponte	attorney	fees	
was reasonable.16 

The application of Farrar was analyzed 
under a de novo review as well. Under the de 
novo review the Seventh Circuit court was 
not as generous as the district court and 
noted	that	Aponte	requested	$25,000	in	pu-
nitive damages which was not considered 
in the district court’s “aim high, fall short” 
analysis. If the punitive damages claim was 
considered, the award was really only .08% of 
the recovery sought, providing even greater 
support that the Farrar test was applicable.17 

The	Seventh	Circuit	rejected	Aponte’s	as-
sertion to presume the jury meant to award 
more than a nominal victory as it provided 
$100 in compensatory damages. In discus-
sion, the Seventh Circuit noted that the jury 
verdict form only provides lines for punitive 
damages and compensatory damages. The 
court further noted that the evidence was 
that the damage to property was $10,000 
and no item or items were shown to be $100. 
As	such,	there	is	no	support	for	the	position	
that the $100 was to compensate for proper-
ty damage and at best was the jury’s assess-
ment	of	Aponte’s	“suffering,	mental	anguish,	
emotional distress, humiliation and embar-
rassment”—concluding that $100 is a very 
small reward for such harms, thus diluting 
the notion of compensation.18

In Sum
With Aponte v. City of Chicago, the Seventh 

Circuit clearly established that the applica-
tion of Farrar v. Hobby is not limited to the $1 
victory. Farrar should be used to determine 
prevailing party attorney fees when the 
damages recovered are a minute fraction of 
the total requested. ■
__________
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Beware the errata sheet!
By Kevin Lovellette and Summer Hallaj

The deposition is an invaluable tool in 
litigation not only as a means to discov-
er the facts and arguments that may be 

used at trial, but also as a means of preserv-
ing a witness’ version of events against later 
recantations. But in practice, how final is a 
witness’ deposition testimony? The answer 
depends on whether the case is litigated 
in State or federal court. Depending on the 
jurisdiction, errata sheets may be used to 
substantively alter a witness’ or party’s depo-
sition testimony. It is therefore essential for 
government lawyers to understand the ways 
in which opposing counsel may utilize sub-
sequent alterations of deposition testimony, 
as well as the limitations on the use of errata 
sheets. 

The following hypothetical illustrates the 
type of situation in which a government 
lawyer may find himself or herself when an 
opposing	party	seeks	to	retrospectively	alter	
the substance of a witness’ original deposi-
tion	 testimony.	 Suzy,	 a	 skilled	 government	
defense	 lawyer,	 takes	 the	deposition	of	 the	
Plaintiff,	who	alleges	 that	he	was	 assaulted	
by a government employee. During the de-
position, Suzy successfully obtains an admis-
sion	by	the	Plaintiff	that	he	did	not	actually	
see the person who assaulted him, does not 
specifically remember seeing the Defendant 
at the time of the assault, and cannot be sure 
that the Defendant was the person who as-
saulted	him.	At	the	end	of	the	deposition,	the	
Plaintiff	reserves	signature.	Two	months	later,	
in his response to Suzy’s motion for summa-
ry	 judgment,	 the	Plaintiff	submits	an	errata	
sheet	 in	which	 the	Plaintiff	 adds	 testimony	
that although he did not see who assaulted 
him,	he	knows	the	assailant	is	the	Defendant	
because a friend at the scene told the Plain-
tiff	that	he	saw	the	Defendant’s	name	on	the	
assailant’s uniform. This is the first time that 
the eyewitness statement has been men-
tioned.	Suzy	wants	to	move	to	strike	the	er-
rata	sheet	changes	from	Plaintiff’s	response,	
but	is	unsure	of	the	extent	to	which	Plaintiff	
is permitted to subsequently alter his deposi-
tion testimony under applicable law.

The answer to Suzy’s dilemma is simple 
if	 the	 Plaintiff	 brought	 his	 lawsuit	 in	 State	
court. Supreme Court Rule 207 governs sub-
sequent changes to deposition transcripts.1 
This rule allows deponents who have re-
served	signature	to	make	corrections	to	their	
deposition transcript “based on errors in re-

porting or transcription.”2 Such alterations 
“will be entered upon the deposition with a 
statement by the deponent that the reporter 
erred in reporting or transcribing the answer 
or answers involved.”3	However,	“[t]he	depo-
nent may not otherwise change either the 
form or substance of his answers.”4 There-
fore, under Rule 207, Suzy should be success-
ful	 in	 her	 motion	 to	 strike	 Plaintiff’s	 errata	
sheet	changes,	because	Plaintiff’s	proposed	
changes were clearly substantive in nature.5 

Suzy	may	 also	move	 to	 strike	 the	errata	
sheet on the basis that the changes were 
untimely. Under Rule 207, once the court 
reporter has made the transcript available 
for the deponent’s review, the deponent has 
only 28 days in which to review the transcript 
and submit changes.6	Therefore,	if	Plaintiff’s	
errata sheet was submitted after this 28 
day period, the court should not accept the 
changes.7

The	resolution	of	Suzy’s	motion	to	strike	is	
less	clear	if	the	Plaintiff’s	lawsuit	was	filed	in	
federal court. Rule 30(e) governs subsequent 
changes of deposition testimony in a federal 
case.8 This rule permits a deponent who re-
served signature to review his deposition 
transcript	and	make	changes	“in	form	or	sub-
stance.”9 If the deponent requests changes, 
the deponent must “sign a statement listing 
the	 changes	 and	 the	 reasons	 for	 making	
them.”10 

Although	 Rule	 30	 allows	 a	 deponent	 to	
substantively change his or her deposition 
testimony, this right is not without limit. In 
regard to a deponent’s subsequent altera-
tions of substantive deposition testimony, 
the Seventh Circuit has held, “a change of 
substance which actually contradicts the 
transcript is impermissible unless it can plau-
sibly be represented as the correction of an 
error in the transcription, such as dropping 
a	‘not.’”11 The Seventh Circuit noted that the 
original version of the transcript must be re-
tained “so that the trier of fact can evaluate 
the honesty of the alteration” in determining 
whether the substantive correction should 
be permitted.12	 Suzy	 is	 likely	 to	win	on	her	
motion	to	strike	if	she	convinces	the	federal	
court	that	the	Plaintiff’s	requested	change	in	
testimony—that	he	knows	that	it	was	Defen-
dant who assaulted him—contradicts Plain-
tiff’s	 original	 deposition	 testimony	 that	 he	
cannot	be	sure	who	attacked	him.	

As	under	 State	 law,	 the	Federal	 Rules	of	
Civil Procedure limit the time period within 
which a deponent may submit an errata 
sheet. Under the federal rules, a deponent 
must submit any changes to his deposition 
transcript within 30 days of being notified by 
the court reporter that the transcript is avail-
able for review.13	 At	 least	 one	 court	within	
the Seventh Circuit has strictly construed 
this time limit, finding that a deponent’s 30 
days begins to run at the time the transcript 
is submitted to the deponent’s attorney, re-
gardless of when the attorney actually sub-
mits the transcript to the deponent.14 Fur-
thermore, Rule 30’s requirement that the 
court	reporter	make	the	transcript	“available”	
to the deponent is satisfied when the court 
reporter notifies the deponent that he may 
come to her office to review the transcript; 
the court reporter is not required to send the 
deponent a copy of the transcript.15 In other 
words, the deponent’s 30-day time period 
begins to run as soon as he receives the court 
reporter’s notification that the transcript may 
be reviewed at the court reporter’s office.16

Suzy has an additional ground to sup-
port	 her	motion	 to	 strike.	 Suzy	may	 argue	
that	Plaintiff’s	errata	sheet	should	be	stricken	
because it is an improper attempt to create 
an issue of fact to defeat summary judg-
ment.	 As	 a	 general	 rule,	 a	 party	 opposing	
summary judgment is not permitted to sub-
mit a contradictory affidavit to create an is-
sue of fact.17 This rule has been extended to 
prohibit the submission of errata sheets that 
substantively change deposition testimony 
in an attempt to create a question of law to 
defeat a motion for summary judgment.18 
Suzy should note, however, that there are 
two limited exceptions to this general rule: a 
contradictory affidavit may be submitted in 
response to a motion for summary judgment 
if the contradictory affidavit clarifies ambigu-
ous deposition testimony or includes newly 
discovered evidence.19 Newly discovery evi-
dence is limited to evidence that could not 
have been discovered through the use of 
due diligence prior the deponent’s deposi-
tion.20 

Finally,	 even	 if	 Suzy’s	motion	 to	 strike	 is	
denied,	 the	 court	 accepts	 Plaintiff’s	 errata	
sheet, and the case proceeds to trial, Suzy 
will	 likely	 still	be	permitted	 to	 impeach	 the	
Plaintiff	 using	 his	 unamended	 deposition	
transcript.21 Government lawyers can use 
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all the rules and case law available to limit 
the ability of a witness to recant deposition 
testimony. ■
__________

This article was originally published in the 
April	2015	issue	of	The Public Servant, the news-
letter	of	the	ISBA's	Standing	Committee	on	Gov-
ernment Lawyers.
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Exch., Inc.,	 249	 Ill.	 App.	 3d	 415,	 433	 (1st	 Dist.	
1993).

Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

The book the judges read!

Order at www.isba.org/store/books/rulesofevidencecolorcoded
or by calling Janet at 800-252-8908 or by emailing Janet at jlyman@isba.org

THE ILLINOIS RULES OF EVIDENCE:  
A COLOR-CODED GUIDE – 2015 Edition

$35 Members/$50 Non-Members
(includes tax and shipping)

THE ILLINOIS RULES OF EVIDENCE:  
A COLOR-CODED GUIDE  

2015 Edition

Still learning the intricacies of the Illinois Rules of 
Evidence? Don’t be without this handy hardcopy 
version of Gino L. DiVito’s authoritative color-coded 
reference guide, which is now updated through January 
12, 2015. It not only provides the complete Rules with 
insightful commentary, including the latest supreme 
and appellate court opinons, but also features a side-by-
side comparison of the full text of the Federal Rules of 
Evidence (both pre-2011 amendments and as amended 
effective Dec. 1, 2014) and the Illinois Rules of Evidence 
as amended effective January 6, 2015.  DiVito, a former 
appellate justice, serves on the Special Supreme Court 
Committee on Illinois Rules of Evidence, the body that 
formulated the Rules approved by the Illinois Supreme 
Court. Order your copy of this ISBA bestseller today!

Now Every Article Is  
the Start of a Discussion

If you’re an ISBA section  
member, you can comment on 
articles in the online version  

of this newsletter
 

Visit  

to access the archives.
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Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

July
Wednesday, 7/1/15- Teleseminar—

Outsourcing	Agreements.	 Presented	by	 the	
ISBA.	12-1.

Thursday, 7/2/15- Teleseminar—Plan-
ning with Life Insurance Trusts. Presented by 
the	ISBA.	12-1.

Tuesday, 7/7/15- Teleseminar—Busi-
ness Planning with Series LLCs. Presented by 
the	ISBA.	12-1.

Tuesday, 7/7/15- Webinar—Introduc-
tion to Legal Research on Fastcase. Presented 
by	the	Illinois	State	Bar	Association	–	Compli-
mentary	to	ISBA	Members	Only.	3-4	pm.

Wednesday, 7/8/15- Teleseminar—Eth-
ical	Issues	When	Representing	the	Elderly—
LIVE	REPLAY.	Presented	by	the	ISBA.	12-1.

Thursday, 7/9/15- Teleseminar—Settle-
ment	Agreements	in	Litigation-	LIVE	REPLAY.	
Presented	by	the	ISBA.	12-1.

Thursday, 7/9/15- Webinar—Advanced	
Tips	 for	 Enhanced	 Legal	 Research	 on	 Fast-
case.	 Presented	by	 the	 Illinois	 State	Bar	As-
sociation	–	Complimentary	to	ISBA	Members	
Only. 3-4 pm.

Tuesday, 7/14/15- Teleseminar—Tax 
Planning	for	Real	Estate,	Part	1.	Presented	by	
the	ISBA.	12-1.

Tuesday, 7/14/15- Webinar—Fastcase 
Boolean (Keyword) Search for Lawyers. Pre-
sented	 by	 the	 Illinois	 State	 Bar	 Association	
–	Complimentary	to	ISBA	Members	Only.	3-4	
pm.

Wednesday, 7/15/15- Teleseminar—
Tax	Planning	for	Real	Estate,	Part	2.	Presented	
by	the	ISBA.	12-1.

Tuesday, 7/21/15- Teleseminar—Re-
strictive	 &	 Protective	 Covenants	 in	 Real	 Es-
tate.	Presented	by	the	ISBA.	12-1.

Wednesday, 7/22/15- Teleseminar—
Fiduciary Duties & Liability of Nonprofit/
Exempt	Organization	Directors	and	Officers.	

Presented	by	the	ISBA.	12-1.

Thursday, 7/23/15- Teleseminar—Eth-
ics	 and	 Digital	 Communications-	 LIVE	 RE-
PLAY.	Presented	by	the	ISBA.	12-1.

Friday, 7/24/15- Teleseminar—Estate	
Planning	 for	 Farms	 and	 Ranches-	 LIVE	 RE-
PLAY.	Presented	by	the	ISBA.	12-1.

Tuesday, 7/28/15- Teleseminar—Busi-
ness Planning with S Corps, Part 1. Presented 
by	the	ISBA.	12-1.

Wednesday, 7/29/15- Teleseminar—
Business Planning with S Corps, Part 2. Pre-
sented	by	the	ISBA.	12-1.

Thursday, 7/30/15- Teleseminar—Emi-
nent	Domain,	Part	1-	LIVE	REPLAY.	Presented	
by	the	ISBA.	12-1.

Friday, 7/31/15- Teleseminar—Eminent	
Domain,	 Part	 2-	 LIVE	 REPLAY.	 Presented	 by	
the	ISBA.	12-1.

August
Tuesday, 8/4/15- Teleseminar—Con-

struction	 Agreements,	 Part	 1.	 Presented	 by	
the	ISBA.	12-1.

Tuesday, 8/4/15- Webinar—Introduc-
tion to Legal Research on Fastcase. Presented 
by	the	Illinois	State	Bar	Association	–	Compli-
mentary	to	ISBA	Members	Only.	11-12.

Wednesday, 8/5/15- Teleseminar—
Construction	Agreements,	Part	2.	Presented	
by	the	ISBA.	12-1.

Thursday, 8/6/15- Webinar—Advanced	
Tips	 for	 Enhanced	 Legal	 Research	 on	 Fast-
case.	 Presented	by	 the	 Illinois	 State	Bar	As-
sociation	–	Complimentary	to	ISBA	Members	
Only. 11-12 pm.

Tuesday, 8/11/15- Teleseminar—Estate	
Planning	 with	 Annuities	 &	 Financial	 Prod-
ucts.	Presented	by	the	ISBA.	12-1.

Tuesday, 8/11/15- Webinar—Fastcase 
Boolean (Keyword) Search for Lawyers. Pre-
sented	 by	 the	 Illinois	 State	 Bar	 Association	

–	Complimentary	to	ISBA	Members	Only.	11-
12 pm.

Thursday, 8/13/15- Teleseminar—2015 
in	Age	Discrimination	Update.	Presented	by	
the	ISBA.	12-1.

Friday, 8/14/15- Teleseminar—Ethical	
Issues in Buying, Selling, or Transferring a 
Law	Practice.	Presented	by	the	ISBA.	12-1.

Tuesday, 8/18/15- Teleseminar—Busi-
ness Divorce: When Business Partners Part 
Ways,	Part	1.	Presented	by	the	ISBA.	12-1.

Wednesday, 8/19/15- Teleseminar—
Business Divorce: When Business Partners 
Part	Ways,	Part	2.	Presented	by	the	ISBA.	12-1.

Thursday, 8/20/15- Teleseminar—Ease-
ments	in	Real	Estate.	Presented	by	the	ISBA.	
12-1.

Monday, 8/24/15- Teleseminar—Like-
Kind	 Exchanges	 of	 Business	 Interests-	 LIVE	
REPLAY.	Presented	by	the	ISBA.	12-1.

Tuesday, 8/25/15- Teleseminar—Estate	
Planning for Guardianship and Conservator-
ships.	Presented	by	the	ISBA.	12-1.

September
Tuesday,	 9/1/15-	 Teleseminar—Estate	

& Trust Planning With the New 3.8% on In-
come.	Presented	by	the	ISBA.	12-1.

Wednesday, 9/2/15- Teleseminar—
Drafting	 Service	 Agreements	 in	 Business.	
Presented	by	the	ISBA.	12-1.

Thursday, 9/3/2015- CRO and LIVE 
WEBCAST—The Basics of LLC Operating 
Agreements.	Presented	by	the	ISBA	Business	
and Securities Section. 1:00-4:45 pm. 

Thursday, 9/3/15- Teleseminar—Draft-
ing	Effective	Employee	Handbooks-	LIVE	RE-
PLAY.	Presented	by	the	ISBA.	12-1.

Friday, 9/4/15- Teleseminar—Rights of 
First	Refusal/Rights	of	First	Offer	 in	Transac-
tions.	Presented	by	the	ISBA.	12-1.	■
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The Illinois Rules of Evidence 
Combo - Buy both and save!  
$45.50 mbr./$66.00 nonmbr.

The Illinois Rules of Evidence: A Color-Coded 
Guide – 2015 Edition. This brand-new edition 
of Gino L. DiVito’s color-coded analysis of the 
Illinois Rules of Evidence is updated through 
January 12, 2015. Its three-column format 
allows easy comparison of the Illinois rules 
with the Federal Rules of Evidence (both pre-
2011 amendments and as amended effective 
December 1, 2014). DiVito, a former appellate 
justice, is a member of the Special Supreme 
Court Committee on Illinois Rules of Evidence, 
the body that formulated the rules and presented 
them to the Illinois Supreme Court. The book the 
judges read!  Also sold individually.

Illinois Rules of Evidence - ISBA’s 2015 
pocket-size edition. This update of ISBA’s 
pocket-size edition reflects all rule changes 
through January 10, 2015. The amazingly 
affordable booklet, which contains the complete 
rules plus commentary, is perfect for depositions, 
court appearances – anywhere you need a quick 
reference. Buy one now for everyone in your 
office!  Also sold individually.

Rules Governing the Legal 
Profession and Judiciary in Illinois: 
January 2015
This handy reference guide conveniently brings 
together all of the rules governing the legal 
profession and judiciary in Illinois. It includes 
the Illinois Code of Judicial Conduct, the 
Illinois Supreme Court Rules on Admission and 
Discipline of Attorneys, the Illinois Rules of 
Professional Conduct, the Rules of the ARDC, 
and the Rules of the Board of Admission and 
Committee on Character and Fitness. $15.00 
mbr./$25.00 nonmbr.

Guide to Illinois Statutes of 
Limitations and Repose –  
2014 Edition
The new Guide to Illinois Statutes of Limitations 
contains all Illinois civil statutes of limitations 
enacted and amended through September 15, 
2014, with annotations. This quick reference guide 
brings together provisions otherwise scattered 
throughout the Code of Civil Procedure and 
various chapters of the Illinois Compiled Statutes, 
and also provides deadlines, court inter pretations, 
and a handy index listing statutes by Act, Code or 
Subject. $35.00 mbr./$50.00 nonmbr.

Basic Residential Real Estate:  
From Contract to Closing
Featuring the new Multi-Board 
Residential Real Estate Contract 6.0!
As the first title in the ISBA’s new Practice 
Ready Series, this book was specifically written 
to be a must-have resource for new attorneys 
and any others new to residential real estate 
transactions. It walks you through each stage 
of a common transaction, from the moment a 
client contacts your office to the essential steps 
you must take after the transaction closes. The 
book centers on and provides in-depth discussion 
of the use of the new Multi-Board Residential 
Real Estate Contract 6.0, one of the most widely 
used contracts of its kind in Illinois. It includes 
a 130-page appendix with sample copies of the 
common documents you will encounter in a 
residential real estate transaction – client letters, 
the Multi-Board Residential Real Estate Contract 
6.0, contingency letters, financing documents, 
title company documents, closing documents, 
and many others. Order your copy today and 
don’t risk seeing these documents for the first 
time at your first closing! $35.00 mbr./$50.00 
nonmbr.

A Practical Guide to the  
Illinois Domestic Violence Act
If you take family law cases, you’ll find this 
book an essential aide. Although intended pri-
marily for attorneys who practice in civil court, 
this book is also valuable for assistant state’s 
attorneys and domestic violence advocates. 
It provides a clear and comprehensive under-
standing of the Act, and can be used as a quick 
reference for re  searching specific problems. 
Prepared by attorney Jan Russell from the Chi-
cago Police Department, a highly-rated trainer 
on domestic violence and child abduction issues 
who has trained more than 15,000 police offi-
cers, lawyers, and social service providers from 
Florida to Hawaii. $40 mbr./$50 nonmbr.

Illinois Decisions on Search and 
Seizure:  2014 Edition
This comprehensive compendium of case sum-
maries is fully updated with decisions issued 
prior to December 18, 2013. It includes all rele-
vant Illinois and federal decisions, and is a great 
starting point for any questions related to search 
and seizure. A must have for all criminal defense 
attorneys and prosecutors! $45.00 mbr./$60.00 
nonmbr.

Guide to Sentencing and Bond 
Hearings in Illinois:  2014 Edition
This essential guide for criminal defense at-
torneys and prosecutors condenses everything 
you need to know before appearing at a sen-
tencing or bond hearing. It includes a compre-
hensive sentencing guide, bond hearing guide, 
and a detailed listing of the most common 
felony offenses, which provides statutory cita-
tions, offense classes, and relevant notes. $35 
mbr./$49 nonmbr.

Guide to Illinois Statutes for 
Attorneys’ Fees – 2014 Edition
The 2014 edition of this essential guide lists all 
provisions in the Illinois Compiled Statutes that 
authorize the court to order one party to pay the 
attorney fees of another.  No matter what your 
practice area, this book will save you time – and 
could save you and your clients money! $37.50 
mbr./$52.50 nonmbr.

ISBA Family Law Handbook - 2011 
Edition 
This comprehensive, must-have prac tice hand-
book covers nearly everything for general prac-
titioners who handle family law matters. Written 
by 36 authors who concentrate in the field and 
edited by John Marshall Professor Cynthia D. 
Bond, the handbook is a complete update of an 
ISBA bestseller from the mid-90s. Topics include 
jurisdiction, pre-marital agreements, settle   ment 
agree   ments, modification of judgments, media-
tion, custody and visitation, assisted re productive 
technology, grandparent visitation, guardians 
ad litem, property, support and finances, main-
tenance, child support, civil unions, immigra-
tion law, discovery, appeals, insurance matters, 
property valuation, adoption, paternity, and much 
more. Add it to your collection today! $60.00 
mbr./$90.00 nonmbr.

Post-Conviction Practice:  
A Manual for Illinois Attorneys
Representing a client in a post-conviction case? 
This manual will guide you through the many 
complexities of Illinois post-conviction law. Re-
member, your client already lost, twice – once at 
trial and again on appeal. He or she needs a new 
case, which means going outside the record, in-
vestigating the facts, mastering the law, and pre-
senting a compelling petition. Andrea D. Lyon, 
director of the DePaul College of Law’s Center 
for Justice in Capital Cases, and her team of co-
authors help you do just that. $30.00 mbr./$40.00 
nonmbr.

HOW TO ORDER
All prices include tax and postage.  

 ONLINE: 
Go to “Bookstore” under 
“Publications” at isba.org 
(http://www.isba.org/store)

E-MAIL: 
Contact Janet at  
Jlyman@isba.org

PHONE: 
Call Janet at 217-525-1760  
or 800-252-8908.

______________________

For a complete list 
of titles, visit  
www.isba.org/store

I L L I N O I S  S T A T E  B A R  A S S O C I A T I O N

astbooks
NEED IT NOW?

are available for many  
of these titles.

 GENERAL TOPICS

new!   

 RECENT RELEASES

Picking a Civil Jury:  A Guide for Illinois Trial Lawyers 
Bundled with a free Fastbook PDF download!
As part of the ISBA’s Practice Ready Series, this book is specifically designed to be a must-have resource 
for new attorneys and others wishing to brush up on their jury selection skills. It concisely walks you 
through each stage of picking a jury, from making the initial jury demand to challenging jurors during trial. 
The guide not only covers the procedural mechanics of jury selection, but also includes chapters on voir 
dire strategies, the psychology of picking a jury, and using the Internet in jury selection. Statutory and case law 
citations are provided throughout and most chapters include a list of helpful practice tips. The book is written by 
respected trial lawyer Michael J. Salvi and his son, Alexander. Order your copy today!
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Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

Don’t miss this invaluable  
guide to jury selection!

Order at www.isba.org/store or by calling Janet at 800-252-8908
or by emailing Janet at jlyman@isba.org

PICKING A CIVIL JURY: A GUIDE FOR ILLINOIS  
TRIAL LAWYERS

$25 Members/$40 Non-Members
(includes tax and shipping)

PICKING A CIVIL JURY: 
A GUIDE FOR ILLINOIS TRIAL 

LAWYERS
Bundled with a free Fastbook PDF download!

As part of the ISBA’s Practice Ready Series, this book is 
specifically designed to be a must-have resource for 
new attorneys and others wishing to brush up on their 
jury selection skills. It concisely walks you through 
each stage of picking a jury, from making the initial jury 
demand to challenging jurors during trial. The guide not 
only covers the procedural mechanics of jury selection, 
but also includes chapters on voir dire strategies, the 
psychology of picking a jury, and using the Internet 
in jury selection. Statutory and case law citations are 
provided throughout and most chapters include a list of 
helpful practice tips. The book is written by respected 
trial lawyer Michael J. Salvi and his son, Alexander. 
Order your copy today!

A “MUST 
HAVE” for

trial lawyers


