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Law firm succession and exit strategies:  
Coming to terms with aging
By John W. Olmstead, MBA, Ph.D., CMC

Attorneys have insights that often make us 
attractive members of nonprofit boards. 
However, accepting a position as a non-

profit board member has risks because the role 
of a board member who happens to be an attor-
ney can inadvertently slide into that of an attor-
ney who represents the organization through its 
board. And even when a board member affirma-
tively chooses to also represent the organization, 
a host of ethics issues are present.

This article identifies the key ethics rules re-
lated to attorneys serving on nonprofit boards, 
discusses the different roles an attorney-board 
member can have, and analyzes conflicts issues 
in greater detail. Although it’s beyond the scope 
of this article, you should also consider fiduciary 

duties imposed by state and federal law on your 
service on a not-for-profit board and how privi-
lege relates to your service as a board member.

I . Relevant Provisions of the IRPC
While the Illinois Rules of Professional Con-

duct do not directly apply to an attorney who 
serves a nonprofit solely as a board member, 
they do directly apply to how that attorney’s 
services as a board member may impact the at-
torney’s clients, and they do apply to an attorney 
who also—intentionally or inadvertently—rep-
resents the nonprofit organization as an attor-
ney. Consequently, they are the starting point for 
our discussion.

Several years ago I was giving a presentation 
to an ALA (Association of Legal Administra-
tors) Chapter and after the presentation an 

administrator came up to me and asked, “what 
kind of financial incentives can we put in place 
to encourage some of our senior attorneys to re-
tire”? I responded by saying “help them identify 
some hobbies.” While my comment was partially 
in jest, many attorneys, especially baby boomers, 
have invested so much into their careers and law 
practices they have not had either the desire or 
time to invest into other areas of interest. Their 
work has been their life often to the exclusion of 
family, friends, and other interests and pursuits. 
These lawyers avoid thinking about aging and re-

tirement like the plague. Often their goal is to work 
forever which is a common goal expressed to me 
by senior lawyers. Six out of ten Baby Boom gen-
eration lawyers that I am working with on suc-
cession engagements tell me that they want to 
work as long as they possibly can. For some they 
would like to retire but they need the money and 
cannot afford to stop working. For others they 
enjoy their work, love what they do, and simply 
do not want to retire. 

On the flipside, I have Generation X (adults 
born between 1961 and 1981) lawyers ap-
proaching in their 40s wanting to begin planning 
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A . Rule 1 .13: Organization as a Client
Rule 1.13(a) makes clear that an attorney 

“retained by an organization represents the 
organization acting through its duly autho-
rized constituents.” Consequently, when the 
lawyer also serves as a board member of the 
organization, the lawyer is one of the “duly 
authorized constituents” that the lawyer 
must work through to represent the orga-
nization. This dual role leads to an array of 
issues involving competence, independent 
judgment, confidentiality, and conflicts. A 
lawyer who is considering serving a nonprof-
it as a board member or as a board member 
and lawyer should carefully consider these 
issues.

B . Rule 1 .1: Competence
Rule 1.1 requires a lawyer to provide 

“competent representation.” Competence 
is an issue for lawyers serving on nonprofit 
boards because the board will often look to 
the board member for (free) guidance on a 
broad range of legal issues that may be out-
side of the lawyer’s expertise even when the 
lawyer is only acting as a board member. 
Similarly, if the lawyer-director is also acting 
as legal counsel for the board, and is provid-
ing that service on a low-cost or pro bono ba-
sis, there will be pressure by the other board 
members for the attorney to offer low cost or 
free legal advice on issues that are outside 
the lawyer’s competence. Consequently, a 
lawyer serving on a nonprofit board or pro-
viding low cost or free representation should 
be careful to always recommend the board 
hire outside counsel if a legal issue arises that 
is outside the lawyer’s areas of competence.

C . Rule 2 .1: Advisor
Rule 2.1 requires an attorney to “exercise 

independent professional judgment and 
render candid advice” when representing 
a client. When an attorney is both a board 
member and legal counsel for a nonprofit, 
the attorney should be careful to consider 
whether the attorney’s ability to give “inde-
pendent professional advice” on legal top-
ics has been compromised by the attorney’s 
role as a board member. For example, if the 
attorney, acting as counsel, is asked to give 
an opinion about the legality of a board deci-
sion, the independence of that opinion could 
be compromised if the attorney was a mem-
ber of the board when the board decision 

was made.

D . Rule 1 .6: Confidentiality of 
Information

Rule 1.6 relates to a lawyer’s duty to keep 
client information confidential “unless the 
client gives informed consent” or “the disclo-
sure is impliedly authorized in order to carry 
out the representation.” Rule 1.6 does not ap-
ply to communications between the attor-
ney and other board members if the attorney 
is acting as a board member. However, if the 
attorney is intentionally or unintentionally 
acting as legal counsel for the organization, 
then Rule 1.6 requires the attorney to keep 
communications related to that representa-
tion confidential.

E . Rule 1 .7: Conflict of Interest: Current 
Clients

Rule 1.7 relates to conflicts of interest with 
current clients and prohibits a lawyer from 
representing a client if the representation 
“will be directly adverse to another client.” 
I.R.P.C. 1.7(a)(1). In addition, Rule 1.7 prohibits 
a lawyer from representing a client if there is 
a “significant risk” the representation “will be 
materially limited by the lawyer’s responsi-
bilities to another client, a former client or a 
third person or by a personal interest of the 
lawyer.” Id. at 1.7(a)(2). Finally, Rule 1.7 permits 
a lawyer to represent two current clients with 
a conflict if the “lawyer reasonably believes 
that the lawyer will be able to provide com-
petent and diligent representation to each 
affected client” and the client gives “informed 
consent” in writing. Id. at 1.7(b)(1), (4). How-
ever, two types of conflicts cannot be waived: 
representations “prohibited by law,” and 
representations involving claims by clients 
against each other in litigation “or other pro-
ceeding before a tribunal.” Id. at 1.7(b)(2)-(3).

For our purposes, the current conflict rule 
can be boiled down as follows:

•	 A	lawyer	cannot	act	adverse	to	a	current	
client;

•	 A	 lawyer	 should	 be	 extremely	 careful	
about representing multiple clients who 
appear to be similarly situated because 
their interests may diverge;

•	 Many	of	 these	prohibitions	can	be	over-
come with informed consent; however, a 
lawyer should be cautious.

Additional commentary on Rule 1.7 as 

it relates to attorney service on a nonprofit 
board can be found in comment 35 to the 
Rule, the Restatement (Third) of Law Govern-
ing Lawyers § 31, ABA ethics opinions, ISBA 
Advisory Opinion No. 86-14.

II . What Role is the Attorney Acting In?
An attorney can serve a nonprofit orga-

nization in two ways: 1) as a member of the 
organization’s board; and 2) as an attorney 
who represents the organization through 
the board. Because both roles may give rise 
to a conflict with current clients, an attor-
ney taking either role should run a conflicts 
check and obtain law firm approval.

The general rule for determining the ex-
istence of an attorney-client relationship 
is whatever the client reasonably believed. 
See Herbes v. Graham, 180 Ill.App.3d 692, 699 
(2nd Dist. 1989). So if the other board mem-
bers reasonably believe they are receiving le-
gal advice from an attorney-board member, 
a court will likely find the existence of an at-
torney-client relationship. Consequently, an 
attorney should document in a letter to the 
board what capacity the attorney will be pro-
viding services to the nonprofit organization. 
In addition, if the attorney is serving as coun-
sel, the attorney should make clear that the 
client is the organization—not the individual 
board members. I.R.P.C. 1.13. And an attorney 
representing the organization should follow 
the usual procedures for obtaining a signed 
retention letter laying out the scope of the 
representation.

Because board members tend to lean on 
an attorney-board member for legal advice, 
an attorney who is only acting as a board 
member should periodically remind the 
other board members of this limited role. 
This reminder may be an annual letter to the 
board, comments in the minutes suggesting 
the board retain counsel, or comments in 
the minutes stating that advice on a topic re-
flects the attorney-board member’s business 
judgment and is not legal advice.

Finally, an attorney-board member who 
also represents the organization should re-
peatedly make clear that the organization, 
and not the board members, are the client 
and that the attorney cannot provide legal 
advice to board members about their service 
on the board. The attorney may also want to 
make clear during board meetings whether 
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the particular advice being given is legal ad-
vice as an attorney or whether it is business 
advice as a board member. 

III . Conflicts of Interest

A . Identifying the Source of the Potential 
Conflict 

The nonprofit organization and its board 
members are not clients if an attorney only 
serves as a board member (being mindful 
of the need to make this clear to the organi-
zation and the other board members). If an 
attorney also represents the organization, 
then the organization, and not the individual 
board members, is the client and can be a 
source of a conflict. I.R.P.C. 1.13. 

While the starting point for conflicts 
analysis is identifying the client, it’s also im-
portant to consider if there are any personal 
interests of a lawyer that may create a con-
flict of interest under I.R.P.C. 1.7(a)(2). Thus, 
although the non-profit is not a client when 
the attorney is only acting as a board mem-
ber, service on the board may still present a 
conflict with existing clients. And an attorney 
may have personal interests that create a 
conflict with the attorney’s representation of 
the nonprofit – even if the attorney does not 
have other clients adverse to the nonprofit.

Although it isn’t an ethics rule, the duty 
of loyalty should also be considered because 
it requires an attorney serving as a board 
member to avoid conflicts between the at-
torney’s personal interests (or the attorney’s 
firm’s interests) and the attorney’s service on 
the nonprofit board. 

A . Conflicts Arising From the Attorney’s 
Role With a Nonprofit and the Attorney’s 
Representation of Another Client

1 . When the Attorney’s Role Includes 
Representing the Nonprofit

Standard conflicts analysis applies to a 
situation where an attorney represents a 
nonprofit and the nonprofit is currently ad-
verse to another client of the attorney. A di-
rect conflict that cannot be overcome with 
informed consent always exists when two 
clients are in litigation with each other. I.R.P.C. 
1.7(b)(3).

Direct adversity requiring disqualification 
(absent informed consent) exists in non-liti-
gated matters where there is “a substantial 
risk that the lawyer’s representation of one or 
more of the clients would be materially and 
adversely affected by the lawyer’s duties to 
one or more of the other clients.” Restatement 
(Third) of Law Governing Lawyers § 130 (2000). 

If a lawyer learns during a joint transactional 
representation that one client’s objectives 
are “materially at variance with those of the 
other [client]” then a direct conflict exists. Id. 
cmt. c. However, it is important to note that 
“[d]irect adverseness requires a conflict as 
to the legal rights and duties of the clients, 
not merely conflicting economic interests….” 
ABA LEO 434 (12/8/04). 

2 . When the Attorney’s Role Is Only as a 
Board Member

Even if a potential representation is not 
directly adverse to a current client because 
the attorney does not actually represent the 
nonprofit, it is still possible the lawyer has a 
conflict of interest. The duty of loyalty pro-
hibits a lawyer from taking a representation 
if there is a “significant risk” that the current 
representation will be “materially limited by 
the lawyer’s responsibilities to another client, 
a former client or a third person or by a per-
sonal interest of the lawyer.” I.R.P.C. 1.7(a)(2). 
Consequently, the attorney must not only 
consider present and past clients, but must 
also determine if there is some responsibility 
to a third-party, or a personal interest – like 
nonprofit board membership – that would 
“materially limit” the lawyer’s ability to repre-
sent a client. 

An attorney in a situation where a current 
client and a nonprofit on which the attorney 
is a board member are somehow adverse 
should consider two things. First, the attor-
ney should consider whether the attorney 
possesses confidential information that will 
affect the advice given to the client or the at-
torney’s service as a board member. Second 
the attorney should consider whether the 
attorney’s desire to see the client achieve a 
successful outcome, or the desire to help the 
nonprofit organization, affects the attorney’s 
ability to give independent professional ad-
vice to the client, and to use proper business 
judgment when participating in board deci-
sions.

B . Conflicts Arising from the Attorney’s 
Dual Role as a Board Member and 
Attorney for the Organization

An attorney’s role as both a board mem-
ber and legal counsel can give rise to con-
flicts of interest and the attorney must exer-
cise discretion about whether it is important 
to act in both roles. I.R.P.C. 1.7, cmt. 35 (“A 
lawyer for a corporation or other organiza-
tion who is also a member of its board of 
directors should determine whether the re-
sponsibilities of the two roles may conflict.  
… The lawyer should advise the other mem-
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bers of the board that in some circumstances 
matters discussed at board meetings while 
the lawyer is present in the capacity of direc-
tor might not be protected by the attorney-
client privilege and that conflict of interest 
considerations might require the lawyer’s 
recusal as a director or might require the 
lawyer and the lawyer’s firm to decline rep-
resentation of the corporation in a matter.”) 
The Restatement similarly gives an attorney 
discretion about whether dual roles are ap-
propriate:

[S]imultaneous service … is not 
forbidden. … The requirement that a 
lawyer for an organization serve the 
interests of the entity … is generally 
consistent with the duties of a director 
or officer. However, when the obliga-
tions or personal interests as director 
are materially adverse to those of the 
lawyer as corporate counsel, the law-
yer may not continue to serve as cor-
porate counsel without the informed 
consent of the corporate client.

Restatement (Third) of Law Governing 
Lawyers Section 135, cmt. d. Finally, ISBA Ad-

visory Opinion No. 86-14 allows an attorney 
to act as a member of a not-for-profit board 
and provide legal services so long as the at-
torney “does not vote on the issue of his em-
ployment.” 

The comments to Rule 1.7 and the Re-
statement leave it to the lawyer’s discretion 
as to whether or not to accept the dual roles. 
ABA Formal Ethics Opinion 98-410 further 
discussed this situation and attempts to 
put some parameters on when the lawyer 
should exercise discretion to take or avoid 
both roles. The ethics opinion identified four 
key conflict situations:

•	 Where	the	attorney	is	asked,	as	an	agent	
of the organization, to pursue objects that 
the lawyer opposed as a board member;

•	 Where	 the	 attorney	 is	 asked	 to	give	 ad-
vice about board actions the attorney 
took part in;

•	 Where	 the	 board	 is	 taking	 actions	 that	
affects the lawyer’s firm like whether to 
retain the firm;

•	 Where	 the	 attorney	 is	 representing	 the	
nonprofit in an action in which the orga-
nization and the board members are par-

ties.
In addition, a conflict situation may arise 

where the lawyer is asked to give objective 
legal advice about different options a non-
profit may choose, while the attorney, acting 
as a board member, favors one of those op-
tions over the other.

At a minimum, the attorney should keep 
these potential conflict situations in mind 
and should not participate in any board de-
cisions that affect the attorney personally, 
the attorney’s firm, and the attorney’s (or at-
torney’s firm’s) clients. In addition, the attor-
ney should make sure to obtain informed 
consent from the nonprofit by informing the 
board of the dual roles in writing, informing 
the board of the potential risks, and obtain-
ing written signed consent from the board. ■
__________

Dan is a partner at Prather Ebner LLP in Chi-
cago, IL where he focuses his practice on litigation 
involving trusts, estates, and breach of fiduciary 
duties.

A somewhat different version of this article 
previously appeared in ABA Section of Litigation 
Ethics and Professionalism Committee Newsletter, 
Spring 2015, Vol. 8 No. 1.
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for	their	succession	and	retirement.	Many	of	
these Generation X lawyers have saved for 
retirement and are retiring in their 50s. Gen 
Xers are highly educated, active, balanced, 
happy, and family oriented. In 2012, the Cor-
poration for National and Community Ser-
vice ranked Gen X volunteer rates in the U.S. 
at “29.4% per year, “the highest compared 
with other generations. This is a generation 
that values change, a need to combat cor-
ruption, dictatorships, abuse, human dignity 
and individual freedom, the need for stabil-
ity, love, tolerance, and human rights for all. 
For Generation X there is more to life than 
work. This is the generation that believes in 
work-life balance and that there is more to 
life than work and career. 

Many	Baby	Boomer	lawyers	have	been	so	
busy living the good life that they have not 
given any serious thought as to what will 
happen when the time comes for them to 
stop working. Coming to terms with aging 
and retirement can be a difficult time. It re-
quires us to come face to face with our own 

mortality, which is an uncomfortable subject 
for all of us. Some senior lawyers have been 
doing a good job of investing and saving 
for their retirement through pension, profit 
sharing, and 401k plans. However, financial 
preparation is one of the easier components 
to put in place to ensure a happy retirement. 

The Stress of Retirement
In	 his	 book,	 The	 Retiring	 Mind,	 Robert	

Delamontagne, Ph.D. states “retirement of-
ten causes major emotional upheavals on 
the same level as the death of a love one, 
loss of a job, or a financial crisis caused by 
a bad investment. I have come to learn 
that this emotional distress is often subtle 
in nature. It doesn’t announce itself with 
fanfare, but sneaks up and taps you on the 
shoulder.”(Delamontagne 2010, 3-16). 

The more difficult components of retire-
ment include:

•	 Coming	to	terms	with	aging	and	the	fear	
of getting older; 

•	 Deciding	 how	 to	 spend	 your	 time	 once	

you quit working; 
•	 Identifying	other	interests;
•	 Preserving	 your	 self-esteem	 after	 retire-

ment; 
•	 Planning	your	retirement;	and
•	 Dealing	with	the	stress	of	retirement.

Achievement Addiction and Pre-
serving Self-Esteem

Many	lawyers,	more	so	than	many	other	
professionals, are high achievers that are 
married and addicted to their law practices. 
They believe that their self-worth is reduced 
if they are not accomplishing something 
important. Psychologists refer to this as 
“achievement addiction.” In his book, The 
Psychology	 of	 Retirement,	 Derek	Milne	 ad-
vises that surveys in the United States sug-
gest that over 60 percent of retirees “un-
retire” and continue to work in some form 
of paid work, then “re-retire” or semi-retire” 
later	on	in	their	retirement	(Milne	2012,	11-
05). A major challenge for lawyers that have 
an achievement-focused personality will be 
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to find ways to replace the sense of achieve-
ment that they have experienced from the 
practice of law after they retire. While play-
ing golf may be a worthwhile recreational 
activity for those that enjoy it, it will not be 
enough to fulfill the needs of those with an 
achievement-focused personality. These in-
dividuals will need activities where they can 
contribute and make a difference and con-
tinue to fulfill their self-actualization and self-
esteem needs. Activities such as teaching, 
consulting, volunteer work and community 
leadership often fulfill these needs. 

Identifying Other Interests 
Many	of	us	have	heard	some	of	the	sto-

ries of unhappy retirees ranging from poor 
health, depression, and premature death. 
Years ago when my mother passed away my 
father’s boss asked my father what he could 
do	 and	 how	 he	 could	 help.	My	 father	 told	
him, “keep me working.”	My	father’s	boss	kept	
my dad working and he worked every day of 
his life until he passed away at 84. Dad used 
to tell me that when you enjoy your work 
and your work is your hobby, it is not work. 
For some people the best way to retire may 
be to continue working.

For others, rather than being a time of 
easing back and retiring into old age or con-
tinuing to work in one’s old job or career, it 
can be a time of personal growth and an op-
portunity to explore other interests, callings, 
and vocations. It can be a time of freedom to 
do what you always wanted to do but could 
not because you had to earn money and the 
pressure of work prevented you from pur-
suing you dreams and interests that were 
in tune with you values and beliefs. Here is 
a list of a few areas that you might want to 
explore:

1. Teaching courses at a local law school or 
university

2. Pro-bono work
3. Writing
4. Photography, gardening, travel, or other 

hobbies
5. Serving as a director on a profit or non-

profit board
6. Counseling
7. Volunteering

Planning Your Retirement 
One way to begin to visualize getting old-

er, your mortality, and retirement is to think 
about the amount of time that you have left 
on this earth. If you are 65 you may live to 

be 80. Thus, you have 15 years left and this 
is your planning horizon. Retirement plan-
ning is deciding on how to use this time. It is 
about the process of deciding what you will 
do in your retirement and putting a plan into 
practice. As the amount of time left to you 
decreases, its value increases to the point 
where it will be more valuable to monetary 
assets.  It will be more valuable that a new 
house, a new car, a new boat, or a chest full 
of cash. Time enjoying life, being with your 
family, and spiritual renewal will become 
more important than earning money. The 
greatest change when you retire is how you 
will use your time. 

Retirement planning begins with taking 
the time to think about how you will use 
you time. If you live 15 years beyond your 
retirement your will have 28,800 hours that 
will have to be filled with retirement activi-
ties. (five days a week, eight hours a day, 48 
weeks, for fifteen years)  Start by creating an 
interest activity list, a time plan, and then DE-
CIDE, PLAN, and ACT. 

Options include:

1. Continue working in your present situa-
tion;

2. Continue to work for compensation but 
in another occupation; or

3. Retire and pursue recreational and other 
retirement activities without compensa-
tion.

Two Short Stories – Two Lawyers 
That Wanted to Work Forever

The first story occurred five years ago. I 
was engaged to referee a dispute between 
the founding father of a 16-attorney firm 
and the other partners. Five years earlier the 
founding partner and the other partners 
agreed on five-year phasedown program for 
the 65 year old founding partner. Each year 
he would reduce his work schedule and his 
draw would be reduced in proportion to the 
reduced work schedule. He would transition 
his client and management responsibilities 
to other partners in the firm. The founding 
partner and other partners signed an agree-
ment that was not mentioned or discussed 
again for five years. 

Near the end of the fifth year at the an-
nual partner’s meeting the partners asked 
the founding partner what his plans were 
after he left the firm at the end of the year. 
The founding partner was shell shocked, 
taken back, and in denial. He had simply not 
thought about the matter again since the 

document was signed five years ago. He filed 
his copy and got busy with day-to-day life. 
His response to his partners, I am not leaving. 
His partner’s response, that was our agree-
ment and we expect you to withdraw from 
the firm by the end of the year. The found-
ing partner’s response, then I will blow up 
the firm, start a new firm, and take a majority 
of the clients with me. The founding partner 
and the partners were at an impasse and I 
was engaged to help.

For three months, since the parties were 
not speaking with each other, I conducted 
shuttle diplomacy and conducted separate 
meetings with the founding partner and the 
other partners. During one of my early meet-
ings with the founding partner he stated, “I 
built this firm, I love coming into the office, 
this firm has been my life, and I don’t have 
anywhere to go.” I quickly realized that the 
founding partner was not a candidate for full 
retirement. He received his energy and self-
esteem from his law practice and his role in 
the firm and in the community. For years, the 
founding partner had not provided legal ser-
vices to clients. His primarily roles had been 
that of managing partner and he was the 
firm’s primary rainmaker and innovator. 

After numerous meetings with the found-
ing partner and the other partners the fol-
lowing agreement was reached:

1. His partnership interest was purchased in 
accordance with the initial agreement;

2. His managing partner duties were transi-
tioned to another partner in the firm;

3. The role of Director of Business Devel-
opment was created for the founding 
partner who would serve an Of Counsel 
capacity with compensation to be based 
upon a minimal salary supplemented 
with a commission for new business origi-
nated; and

4. Specific performance expectations and 
accountabilities for the founding partner 
were outlined.

At the end of the day, the issues were re-
solved and an accommodation was made for 
a partner that did not want to retire. While 
he is no longer a partner he still has a role, is 
still contributing, and has preserved his self-
esteem. 

The second story occurred two years ago. 
The senior partner is now 75 and has numer-
ous health issues. He is partially blind in both 
eyes, experiences memory loss, has difficulty 
walking without a cane, and falls asleep at his 
desk for most of the afternoon. He has lost 
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Go 
Bare

Starting out? Moonlighting? 
Part-time? Malpractice 
insurance is NOT an 
unnecessary expense.

You’re still at risk
Your referral partners are at risk
Your relationships are at risk

Protect your clients. Get covered with 
ISBA Mutual…it’s easier than you think. 
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Law firm succession & exit strategies—Firm size and impact upon 
strategies
By John W. Olmstead, MBA, Ph.D., CMC

The size of the firm will present differ-
ent retirement succession, transition, 
and exit challenges. Firm size will affect 

the number of moving parts, specific steps 
that a firm will have to take, and the overall 
timeline. Solo practitioners and sole owners 
will have the most moving parts and face the 
greatest challenges.

Solo Practitioners
Solo practitioners have the greatest 

challenge since they have no associates or 
anyone in place to transition the practice. 
Therefore, the practitioner must both hire 
and groom an associate that could buy the 
firm or become a partner and buyout the 
owner’s interests, sell the firm to another 
firm, or merge with another firm. Other op-
tions would be to become Of Counsel with 
another firm or simply close down the prac-
tice. This takes time.

Hiring and Grooming an Associate
Hiring and grooming an associate can be 

problematic for the solo. If he does not have 
sufficient business and the associate does 
not originate business, the associate will be 
an expense and the owner’s net earnings will 
suffer. Other issues include:

•	 The	 associate	 may	 have	 no	 interest	 in	
owning a law firm. He or she may simply 

want to be a lawyer, have a job, and not 
be a business owner.

•	 The	 owner	 could	 invest	 several	 years	 in	
mentoring and training an associate only 
to lose the associate to another firm in 
two or three years. The owner’s succes-
sion/transition/exit plan is now out the 
window and he or she has to start all over 
again with less time remaining to do so.

•	 The	owner	may	not	have	the	time	or	incli-
nation to groom and train an associate.

Sell the Firm to another Lawyer or Law 
Firm

The owner can sell the firm to another 
lawyer or law firm. This option works best 
when the practitioner is actually ready to re-
tire and quit practicing. Often this is not the 
case and the restrictions on sale of law prac-
tice levied by a state’s rules of professional 
conduct, in particular Rule 1.17, may make 
this option undesirable. Locating desirable 
candidates will take time and a well-planned 
search process may have to initiated.  Our ex-
perience has been that this can take a year 
or longer. 

Solo practices are often very personal 
practices with little annual repeat business. 
Clients of law firms advise us that they hire 
the lawyer and not the law firm. This makes 
buyers very cautious due to their concern 

that the clients and referral sources will not 
stay and the revenues will not materialize 
after the owner sells the practice. Therefore, 
many buyers are not willing to pay cash for 
a law practice. Our experience has been that 
most of these practices are sold with pay-
outs over time based upon a percentage of 
revenues collected over a certain number of 
years. Usually, the seller stays on in a consult-
ing capacity for a year to help insure that cli-
ents and referral sources stay with the new 
owner. 

Merger with another Firm
Merger	with	another	lawyer	or	law	firm	is	

another option. This is often a better option 
for solos that want to gradually phasedown 
yet continue to practice for a few more years. 
In essence, they join another firm as either 
an equity or non-equity partner, member, 
or shareholder and subsequently retire from 
that firm under pre-agreed to terms for the 
payout. The odds are improved for clients 
and referral sources staying with the merged 
firm and the merged firm is more committed 
that a buyer might be under a payout ar-
rangement based upon collected revenues. 
The solo practitioner has more flexibility with 
regard to the ability to continue to practice 
longer, reduced stress, additional support 
and resources, and gradual phasedown to 

several clients and others have complained 
about his client service and requested other 
attorneys be assigned to their matters. A year 
ago, the senior partner’s wife passed away. 
They had no children. The senior partner has 
no other family, no outside interests – the 
firm is his life and he considers it his home. 
The other partners have asked the senior 
partner about his retirement plans and he re-
mains evasive and keeping pushing out the 
timeline. His partners do not have the heart 
to push him out so the cycle of poor lawyer 
morale, poor productivity, financial under-
performance, and client dissatisfaction con-
tinues. This lawyer wants to continue to work 
forever whether he should or not. 

The lesson to be learned is to acknowl-

edge and embrace aging rather than deny-
ing that you are getting older. Retirement 
years can be one of the most fulfillling peri-
ods of your life! ■
__________
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retirement. 

Of Counsel with another Firm 
Forming an Of Counsel relationship with 

another firm is an option that many solos are 
taking. Sometimes it is a final arrangement 
where a solo winds down his or her practice 
and then joins another firm as an employee 
or independent contractor. He or she is paid 
a percentage of collected revenue under a 
compensation agreement with different per-
centages depending upon whether the prac-
titioner brings in the business, services work 
that he or she brings in, or services work that 
the firm refers to the practitioner. In other 
situations, an Of Counsel relationship is used 
as a practice continuation mechanism that 
provides the solo with additional resources 
and support if needed. An Of Counsel re-
lationship can also be used to “pilot test” a 
relationship prior to merging with another 
firm. We have had several law firm clients 
that has taken a phased approach to merger 
with Phase I being an Of Counsel “pilot test” 
exploratory arrangement and Phase II being 
the actual merger. 

Sole Owners 
Sole owners are practitioners that have 

no partners or shareholders but have associ-
ates and staff employees. While typically this 
might be a firm of an owner and a handful 
of associates and staff this is not always the 
case. Our firm has law firm clients that are 
much larger. For example:

•	 A	25	attorney	plaintiff	firm	with	75	 staff	
employees in California with one owner;

•	 A	 24	 attorney	 insurance	defense	 firm	 in	
Massachusetts	with	one	owner;

•	 A	14-attorney	firm	with	55	staff	employ-
ees	in	Missouri	with	one	owner.;

•	 An	 eight-attorney	 collection/foreclosure	
firm with 40 staff employees in Ohio with 
one owner; and

•	 A	 six-attorney	 insurance	defense	 firm	 in	
Florida with one owner.

Unlike solo practitioner firms, these firms 
have associate attorneys on board and often 
this is the best option for an owner’s succes-
sion/transition/exit strategy if the owner has 
hired the type of lawyers that want to own 
a law firm. Sometimes this is not the case. 
Often when the practice is larger, the value 
the owner is seeking is difficult for one asso-
ciates to swing on their own. In these cases, 
it often makes sense to bring more than one 
associate in to the equity ownership circle. If 

internal succession by virtue of sale or admis-
sion to equity ownership is not a valid option 
the owner can pursue one of the options dis-
cussed earlier for the solo practitioner. 

Larger Law Firm 
In a larger firm, there are other partners in 

place to transition clients and management 
responsibilities. Unless the retiring partner 
has a unique practice niche, the firm usu-
ally does not have to go on the hunt for as-
sociates to groom or merger candidates. This 
eliminates many of the challenges and issues 
that solo practitioners and solo owners face. 
The initial challenge in a larger firm is to de-
termine who the successor or successors will 
be to transition clients and management re-
sponsibilities. This may be no easy task espe-
cially if the firm is in first generation and the 
retiring partner is one of the founders. 

Client Transition
In larger firms, clients are more likely to be 

large sophisticated clients, possibly Fortune 
500 companies, which refer many matters 
to the firm during the course of a year. Of-
ten such clients may be both a blessing and 
a curse for the firm. A blessing in that their 
business provides the firm with huge legal 
fees during the course of a year. A curse in 
that their business represents a large percent 
of the firm’s annual fee collections and a sig-
nificant business risk if the firm were to lose 
the client. An effective client transition is crit-
ical, takes time, and must be well planned. 

Recently I was doing a telephone inter-
view with the general counsel of a Fortune 
500 company, which was a client of our law 
firm client. I asked him if there was an oppor-
tunity for the law firm to get additional work 
in a practice area in which the company had 
no experience with the law firm previously 
and if an opportunity existed what the firm 
needed to do to earn the business. Here is his 
response:

•	 “Obviously,	we	 currently	 have	 other	 law	
firms handling that work. However, we 
have been evaluating those relationships 
and may be making some changes. There 
is room for other law firms to earn our 
business in the practice areas that you 
have discussed with me.

•	 I	am	aware	that	 the	 law	firm	does	other	
work other than what we have been us-
ing them for – but I am not sure exactly 
what those areas are. 

•	 In	order	 to	begin	 to	 forge	a	 relationship	
into these other service areas:

1. I need to know specifically what they 
do;

2. I need to know who does it;
3. I need to know how well the person(s) 

do it;
4. I need to have a well-established re-

lationship with the person – trust, re-
spect, like the individual, etc.;

5. I suggest that we start by having the 
partner in the firm that I have a rela-
tionship with begin educating me on 
the firm’s other practice areas and be-
gin introducing me to the other play-
ers in the law firm; and

6. We hire lawyers - not law firms.” 

Successful client transition – moving cli-
ents from one generation to the next – is a 
major challenge for larger firms. Shifting cli-
ents is not an individual responsibility but a 
firm responsibility. To effectively transition 
clients the individual lawyer, with clients, 
must work together with the firm to insure 
the clients receive quality legal services 
throughout the transition process. Both the 
individual lawyer and the firm must be com-
mitted to keeping clients in the firm when 
the senior attorneys retire. Potential obsta-
cles include:

•	 The	 firm’s	 complacency	 regarding	 the	
relationship between the responsible at-
torney and the client;

•	 Clients	who	are	uncomfortable	with	other	
lawyers in the firm doing their legal work;

•	 Other	lawyers	in	the	firm	not	being famil-
iar with the client’s business;

•	 Senior	 attorneys	 who	 do	 not	 in-
clude younger	attorneys	in	meetings	with	
clients; and

•	 The	point	 lawyer	not	 identifying the	ap-
propriate lawyer successor to the client.

Management Transition 
In larger firms, partners may have man-

agement responsibilities as well as client 
responsibilities. A retiring partner may be 
a managing partner, executive committee 
chair or member, or serve as a chair or mem-
ber on other firm committees. Retiring part-
ners will have to transition these responsibili-
ties to other partners in the firm. 

Transitioning client relationships and 
management responsibilities effectively can 
and where possible should take a number of 
years—preferably five years—typically not 
less than three years. For this reason, many 
firms use five-year phasedown programs 
for retiring partners. These plans provide 
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detailed timelines and action steps for tran-
sitioning client relationships and manage-
ment responsibilities. ■
__________
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Trapped in an insurance defense practice? Two strategic approaches
By John W. Olmstead, MBA Ph.D CMC 

Insurance defense practices are under 
siege. While these practices have always 
had to deal with low billing rates and 

unrealistic controls mandated by insurance 
companies, recent trends have reached lev-
els that threaten the business relationship 
which has reached an all time low. The core 
element of the relationship, mutual trust, is in 
jeopardy.	Many	of	our	 law	firm	clients	have	
dropped insurance defense work entirely 
and have diversified into other practice ar-
eas. Insurance defense law firms must now 
jump through even more hoops to play in 
the insurance defense arena. For example:

•	 Many	 insurance	 companies	 are	 con-
solidating the work and using fewer law 
firms.

•	 Insurance	companies	are	setting	up	their	
own lawyers to handle claims by hiring 
lawyers full time to represent policyhold-
ers.

•	 Some	 insurance	 companies	 are	 using	
staff counsel to handle as much as 50% of 
their cases.

•	 Strict	guidelines	established	by	insurance	
companies that dictate how the case is 
handled and managed by the attorney.

•	 Demands	 by	 insurance	 companies	 that	
attorneys provide services on a fixed fee 
basis.

•	 Some	law	firms	are	being	forced	to	invest	
in expensive special case management 
and special billing software and hardware 
in order to be able to electronically inter-
face with their insurance company client 
– only then to be told by the client that 
they have changed their mind and won’t 
be using the program. The law firm is left 
holding the bag.

•	 Law	 firms	 are	 being	 required	 to	 submit	
their bills to third party auditing firms 
retained by the insurance company to re-
view and audit all their legal bills. In many 
cases these auditing firms make the final 

decision as to final payment. Often bills 
are arbitrarily reduced with little feedback 
or recourse to the law firms. Payment of 
bills are often held up for months. This has 
had a dramatic effect upon the cash flow 
of insurance defense firms that already 
must operate on razor thin profit margins.

•	 On-site	 audits	 conducted	by	 third	 party	
auditing firms of bills and supporting doc-
umentation such as original timesheets, 
copies of vendor invoices supporting cli-
ent advances, and actual case files. This 
week long visit will keep the law firm ac-
counting staff busy full time just gather-
ing documentation and responding to 
requests for additional information from 
the audit team. Actually, the accounting 
staff will have to begin the collection pro-
cess a week before the actual visit as well 
as during the time of the visit itself. At the 
conclusion of the visit the law firm will be 
presented with a report of findings and 
may even be required to remit what the 
audit team considers excessive payments 
back to the client.

In The Beginning
In earlier times insurance defense firms 

had very close relationships with their in-
surance	 company	 clients.	 Many	 insurance	
defense law firm clients with whom this au-
thor has worked have advised that they used 
to consider themselves an extension of the 
insurance company’s claim office. In fact, 
many founding partners of these firms came 
from the insurance industry and worked in 
the claims offices of insurance companies. 
They attended law school at night and upon 
completion of law school eventually formed 
law firms and worked out arrangements with 
various insurance companies to handle their 
business. For many years the relationship 
was a good business partnership. The rela-
tionship provided the insurance company 

with discounted ongoing legal representa-
tion for their policyholders and the law firm 
with a steady flow of work. There were few 
restrictions levied by the insurance company 
as to case handling and billing. The law firm 
simply handled and managed the case and 
billed the client by the hour for services ren-
dered with few questions asked.

Unique Nature of Insurance  
Defense Firms

Insurance defense firms face unique chal-
lenges that are quite different than those 
faced by other law firms. Unlike corporate 
litigation firms insurance lawyers must strike 
a balance between their duty to the insured 
and the insurance company. A three-sided 
relationship exists. Who is the client? While 
the insurance company pays the legal bills 
the lawyer has a independent professional 
responsibility to the policyholder. Often the 
interests of the insurance company and the 
policyholder are at odds and the lawyer is 
caught in the middle of a conflict situation. 
It is interesting to note that while insurance 
companies retain discounted services from 
insurance defense law firms for their policy-
holders, they retain different law firms charg-
ing premium billing rates for their represen-
tation when they themselves are involved in 
litigation. Typically silk stocking corporate 
litigation firms are used for this work.

Insurance defense firms face very con-
strained billing rates and flat fee arrange-
ments imposed upon them by insurance 
companies. This author has seen very few 
billing rates over $175.00 per hour. The 
spread between junior associates and se-
nior partners with many years of experience 
is often less then 30%. The founding fathers 
of many of the first generation insurance de-
fense firms adhered to the following policies 
to achieve adequate profitability:
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•	 Recruited	quality	middle	of	the	class	law	
school graduates from local law schools.

•	 Maximize	 financial	 leverage	 with	 high	
ratios of associates to partners. Ratios of 
four to one were typical. This was the pri-
mary area for profit margin.

•	 Attorneys	 worked	 hard.	 Both	 associates	
and partners worked evenings and week-
ends. Between 2000-2200 annual billable 
hours were typical.

•	 The	road	to	partner	was	long.	Many	used	
the experience received at the law firm to 
prepare them for practice elsewhere and 
they moved on. Those who remained did 
not make partner until after 10 years or so.

•	 Other	 expenses	 were	 also	 tightly	 con-
trolled. Since the law firm typically did not 
see clients at their offices, they did not re-
quire offices in high rent districts. All other 
office expenses were tightly managed.

Many	of	 the	 lessons	of	 the	 founding	 fa-
thers of these first generation insurance de-
fense firms have been lost in transition to 
second	generation	firms.	Many	second	gen-
eration insurance defense firms have tried to 
spruce up their image in an effort to emulate 
the corporate silk stocking firms. They have:

1. moved into high cost A or B office space,
2. invested heavily in technology without 

modifying work processes, methodolo-
gies, or practices,

3. lost financial leverage by promoting too 
many associates to partner,

4. failed to maintain the same level of client 
communication and understanding that 
the founding fathers displayed,

5. failed to manage and control office ex-
penses,

6. failed to maintain 2000-2200 annual bill-
able hour production quotas, and

7. neglected marketing and business de-
velopment activities which could have 
resulted in higher levels of work.

The present state of the insurance de-
fense practice presents numerous challenges 
to the law firm. These challenges simply can-
not be ignored—they will have to be faced 
head-on. The solutions are complex and will 
require time to sort through. While solutions 
can come in different varieties, they will take 
the form of one of two general strategic ap-
proaches.

Reinvent The Practice – Stay In The 
Game

For many firms the appropriate strategy 
may be to stay in the game. These will be 
firms that have a well-established reputa-

tion in insurance defense, where insurance 
defense represents a major source of their 
revenue, and where adequate leverage and 
profitability and leverage exist. These firms 
will not be firms that dabble in insurance 
work. These firms will be committed to this 
practice area and will focus on it exclusively. 
They will be innovative client-market driven 
firms that blend contemporary approaches 
with the lessons learned from the founding 
fathers.

While it is too early to foresee the actual 
particulars, some of the following actions will 
be required to reinvent the practice and stay 
in the game:

•	 Get	 leverage	back	on	 track.	Tough	deci-
sions will be required here. High priced 
senior associates will have to be let go. 
Unproductive partners will also have to 
leave. Paralegals should be hired. Ratios 
need to get back to 4 to 1.

•	 Partnership	 admission	 criteria	 will	 be-
come more demanding. Time required to 
make partner will be lengthened.

•	 Compensation	will	be	based	upon	perfor-
mance.

•	 Billable	hour	quotas	will	be	enforced.
•	 Expenses	will	be	tightly	controlled.
•	 Flat	 fees	 and	 other	 forms	 of	 alternative	

billing will be commonplace.
•	 Unique	 out-of-the-box	 solutions	 will	 be	

designed to provide tailored services to 
meet client needs and differentiate the 
firm from competitors. The firm will no 
longer wait for the insurance company to 
take the lead. The firm will take the lead 
and provide clients will a menu of service 
solutions.

•	 Technology	will	be	employed	to	the	full-
est extent to reengineer work processes. 
It will not be used just for technology sake 
or to keep up with the corporate litigation 
law firms. When technology is employed 
old outdated practices and processes will 
be eliminated.

•	 Standardized	 practices	 and	 procedures	
will be developed and used throughout 
the firm wherever possible.

•	 Client	 focus	 groups,	 insurance	 company	
councils, and other forums will be formed 
to open up channels of communications 
with clients in order to mend the tar-
nished client relationship and reestablish 
a business partnership. Innovative insur-
ance defense firms will take active leader-
ship roles in this endeavor.

•	 Aggressive	 marketing	 and	 business	 de-
velopment strategies and plans will be 

implemented in order to maintain appro-
priate growth rates and profitability. Re-
lationships with unprofitable clients will 
be	 terminated.	Marketing	with	 be	 done	
as a team approach as opposed to being 
a function done at the individual lawyer 
level.

•	 Both	firm	and	individual	personal	market-
ing plans will be commonplace.

Exit Or Diversify The Practice
This strategy will be appropriate for firms 

that desire to get out of insurance defense 
work entirely or that desire to reduce their 
dependence on insurance defense work by 
diversifying the practice. In this way the mix 
of the practice can be altered. This strategy 
will not be easy. It will be a rough road and 
will take time.

Insurance defense attorneys typically do 
not have the expertise, experience, or the 
client contacts in other practice areas such 
as corporate business. Another factor is per-
ceived image. The business community of-
ten views insurance defense firms as second 
rate firms. Often the law firm has in essence 
branded itself as an insurance defense firm. 
This can be a difficult obstacle to overcome. 
Client law firms with whom this author has 
worked have found that it can take five years 
or longer to accomplish such objectives.

Specific tactics will depend upon the 
firm’s size and the amount of insurance de-
fense work in the practice mix. One of the 
first steps is for insurance defense firms to 
try to leverage their litigation experience in 
order to obtain the defense work from self-
insured corporations and general corporate 
representation. In some instances it may be 
possible to pick up some of the general cor-
porate representation of insurance compa-
nies. This will be a tough road.

Larger firms will require some new blood 
in the firm with expertise, experience, and a 
book of business in the desired practice ar-
eas. This will require insurance defense firms 
to consider merger or acquisition. Smaller 
firms may be able to accomplish these ob-
jectives completely internally or with lateral 
partner acquisitions. Both large and small 
firms should begin extensive programs of 
continuing education in desired practice 
areas. Firm and personal marketing plans 
should place strong emphasis on creating 
new business relationships as well.

Much	work	needs	to	be	done	by	manage-
ment of insurance defense firms. The process 
will take time, hard work, and dedication 
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regardless of the strategic options chosen. 
Now is the time to get started. ■
__________
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10 areas to explore when you’re thinking of going solo
By Anna P. Krolikowska

According to the American Bar Asso-
ciation only 62.2 percent of the 2013 
law school graduates were employed 

in long-term, full-time positions requiring 
admission to the bar. In recent years, more 
and more attorneys are opening up their 
own law practices, and a majority of the ISBA 
members are solo practitioners, or practice in 
small firm settings. What does it take to cre-
ate and build a small law firm? The sugges-
tions below are courtesy of my mentors, and 
fellow attorneys, as well as lessons learned 
through personal experiences. 

1 . Business Plan
Use available resources to structure a 

business plan. You can always adapt or mod-
ify it as you go along. You’ll find it helpful to 
tap into organizations like the ISBA, which 
offers a Practice Resource Center as well as 
a Mentorship	 Program. Another resource is 
SCORE, a nonprofit association dedicated to 
helping small businesses get off the ground, 
grow and achieve their goals through educa-
tion and mentorship. Its work is supported by 
the U.S. Small Business Administration (SBA). 

2 . Business Entity
Carefully consider and select the kind of 

business entity you would like to create. It 
will have both tax and liability implications. 

3 . Liability Insurance
Select and obtain liability insurance. You 

need it. No ifs, ands or buts about it. It’s a 
necessity. It takes care of your clients if you 
make a mistake. It also protects you. For a 
starting point consider ISBA	 Mutual	 Insur-
ance Company, a valuable member benefit 
of the Illinois State Bar Association. 

4 . Right People
Carefully select the people with whom 

you want to work. When it comes to your 
business partners, make sure that you share 

the same goals for the business you are cre-
ating, and similar approaches to the practice 
of	law.	Make	sure	that	your	goals	and	interest	
are aligned. It also helps if you like them, or 
can at least appreciate their sense of humor. 
You will spend a lot of time with them. 

5 .  Mentors
By this point, it’s to be hoped you already 

have mentors—people you trust, who can 
offer guidance and advice, especially where 
it comes to professional development. If you 
don’t have mentors, seek them out. Look for 
people you respect, and ask if they would be 
willing to fill the role. Consider joining the 
ISBA	Mentorship	Program	that	 I	mentioned	
earlier. If you are lucky, the best mentors, over 
time become trusted advisers and friends. I 
wouldn’t be who I am now without all of my 
wonderful mentors and friends. 

6 . Right Advisors
Find the right experts and advisors. Your 

accountant will ideally become a trusted re-
source and a source of financial and business 
advice. If you are anything like me, your tech 
expert will rescue you over and over again. 
You will need people like them to do what 
they do best so that you can focus and do 
what you do best, practice law.

7 . Location, Location, Location
Consider your infrastructure, location and 

staffing needs. Do you want to have your 
own office space? Would you rather utilize 
an office sharing arrangement or maybe a 
virtual office? Consider what will work best 
for your practice, your geographic location, 
and of course your budget. Don’t forget to 
consider your staffing needs. Will you be 
looking to hire full time support, or would a 
part-time, or even a virtual assistant suit your 
needs and your budget? Again, you’ll find 
the ISBA Practice Resource Center helpful. 

8 . Technology
Technology is key to helping the solo law 

practice operate effectively and efficiently, 
and avoid risk. Today’s law practice has avail-
able to it software that facilitates  everything 
from calendaring to practice management, 
and email communication is the rule, not the 
exception. Research the wealth of options 
available to you.

9 . Funding
Be realistic about your financial resources. 

It might take some time for your firm to show 
a profit. Until then how will you finance your 
firm? Don’t forget to consider how you will 
support yourself. Start reading about busi-
ness financing. Start with the U.S. Small Busi-
ness Administration (SBA), and ISBA Practice 
Resource Center 

10 . Marketing
Don’t forget that once you start your prac-

tice you are no longer just practicing law. 
You are now a business owner. You have a 
responsibility beyond representing your cli-
ents, and that’s to keep the business running. 
Marketing	yourself—whether	through	a	pro-
file on LinkedIn or by creating a Web site—is 
key to raising your profile with potential cli-
ents as well as possible referral sources like 
other attorneys so your business pipeline is 
constantly flowing. 

The solo life is not for everyone. You’ll 
work as hard as any lawyer in one of the top 
tier firms for a paycheck that may or may not 
measure up. But you’ll experience consider-
able satisfaction from what you’ve achieved 
by building your own practice. ■
__________

Anna P. Krolikowska, a partner in K & R Family 
Legal Services L.L.P., Northbrook, IL, represents cli-
ents in all aspects of family law matters. In 2015, 
she was selected as a “Rising Star” by Illinois Super 
Lawyers magazine, a designation achieved by 
fewer than 2.5% of attorneys under 40 in Illinois.
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Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

Don’t miss this invaluable  
guide to jury selection!

Order at www.isba.org/store or by calling Janet at 800-252-8908
or by emailing Janet at jlyman@isba.org
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Bundled with a free Fastbook PDF download!

As part of the ISBA’s Practice Ready Series, this book is 
specifically designed to be a must-have resource for 
new attorneys and others wishing to brush up on their 
jury selection skills. It concisely walks you through 
each stage of picking a jury, from making the initial jury 
demand to challenging jurors during trial. The guide not 
only covers the procedural mechanics of jury selection, 
but also includes chapters on voir dire strategies, the 
psychology of picking a jury, and using the Internet 
in jury selection. Statutory and case law citations are 
provided throughout and most chapters include a list of 
helpful practice tips. The book is written by respected 
trial lawyer Michael J. Salvi and his son, Alexander. 
Order your copy today!
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