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2010 Bank Convenience Accounts: An exciting 
new tool?
By Graham Boardman Schmidt1

If you're getting 
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delivery, just 
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Ann Boucher at 

aboucher@isba.org

Many struggle with how to plan for pay-
ing expenses during a future disabil-
ity, whether it is their own disability, 

or the disability of a spouse or child. The avail-
able mechanisms that grant a family member or 
friend access to bank accounts of the disabled 
person, such as powers of attorney for property 
and living trusts, are often unattractive. In order 
to avoid the complexity and the cost of these 
procedures, the addition of a signer to a bank 
account is often an informal method to plan for 
disability. Illinois residents have historically be-
lieved that adding a signer to a bank account 
does not give the signer true authority over that 
account and does not give the rights of survivor-

ship at the account-owner’s death. 
Until 2010, an automatic right of survivor-

ship attached to all multiparty accounts formed 
under the Illinois Joint Tenancy Act (765 ILCS 
1005/2(a)). Although there may have been an 
agreement as to title and possession of the ac-
count funds between the owner and the signer, 
the Illinois’ statutory framework did not explic-
itly recognize multiparty accounts in which the 
signer does not hold present title to the account 
(though some banks established such accounts 
at their own discretion). The practical result was 
that if a dispute arose between parties regarding 

Continued on page 2

Not just a bill
By Mary Cascino1

After unanimously passing both houses, 
a bill that revises the Power of Attorney 
Act, 755 ILCS 45/2-1, et seq. is awaiting 

the Governor’s signature!
Two bills proposing to revise the Illinois 

Power of Attorney Act were introduced in the 
last legislative session. House Bill 4136 was de-
veloped by the ISBA Elder Law Section Council 
with input from the ISBA Trusts & Estates Section 
Council and House Bill 3886, in the format of the 
Uniform Power of Attorney Act, was proposed 
by American Association of Retired Persons 
(“AARP”).

The present bill, HB 6477, is the result of ne-
gotiation with a variety of interested organiza-
tions and consolidates, with some give and take, 
the 23-year history of the Illinois Power of Attor-

ney Act with the Uniform Power of Attorney Act.
The revisions are designed to minimize abus-

es of elderly, incapacitated and disabled persons 
by agents serving under powers of attorney.

Some of the revisions make the statutory 
forms more user-friendly, such as revising the 
Notice to the principal, while other revisions, 
such as the Notice to Agent in the Property Pow-
er of Attorney, are intended to visibly inform the 
agent about his or her duties under the Act.

The statutory forms will not been substan-
tially altered. The statutory form of the Property 
Power of Attorney will consist of three (3) parts: 
(1) Notice to the principal on a separate page, (2) 
the form itself with separated notes to the prin-

Continued on page 3
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ownership of account funds, an Illinois court 
would presume joint-ownership (ownership 
of a joint present interest by each party) in 
the bank account and then consider evi-
dence of actual intent if it contradicted that 
presumption. Following the original bank 
account owner’s death, disappointed heirs 
or legatees would have the burden of dem-
onstrating by clear and convincing evidence 
that the original owner did not intend for the 
additional signer to have a right of survivor-
ship in the account. See Shea v. Brennan (In re 
Estate of Shea), 364 Ill. App. 3d 963, (Ill. App. 
Ct. 2d Dist. 2006). 

 The confounding feature of these ac-
counts is that there is usually no written evi-
dence of intent available at the original own-
er’s death. Estate attorneys, heirs, legatees 
and courts often conduct fruitless searches 
for written expressions of the original own-
er’s intent.

Prior to the recent convenience account 
legislation, banks sometimes offered ad hoc 
“convenience accounts” by recognizing an 
agent’s limited authority over a bank account 
pursuant to a power of attorney for property. 
However, the execution of a separate power 
of attorney for property document by the 
original owner can result in unforeseen con-
sequences for both the principal and agent. 
Under Illinois common law, a presumption of 
fraud attaches to transfers between a princi-
pal and agent due to the automatic fiduciary 
duty arising from the power of attorney re-
lationship. See Estate of Teall v. Neitzel (In re 
Estate of Teall), 329 Ill. App. 3d 83, 263 Ill. Dec. 
364, 768 N.E.2d 124 (1st Dist. 2002). When an 
agent makes a transfer to itself, the transfer is 
presumed to be a result of undue influence. 
However, since principals typically appoint 
agents who are natural objects of their af-
fection, innocent gifts to children or trusted 
friends can be presumed to be fraudulent 
and result in guardianship and probate litiga-
tion. The use of power of attorney for prop-
erty documents to establish ad hoc “conve-
nience accounts” can frustrate the original 
owner’s intent almost as often as the use of 
multiparty accounts under the Joint Tenancy 
Act.

Legislative solution
Responding to the public demand for 

a proper way to construct a “convenience” 
checking account, on August 4, 2009, the Il-

linois legislature enacted the “Banking Con-
venience Account for Depositors Act” 205 
ILCS 720 (“Act”). Under the Act, any bank con-
ducting operations with Illinois residents is 
authorized, but not required, to offer a formal 
“convenience deposit account.” This deposit 
account is to be created by a primary ac-
count holder and all assets ever held by the 
deposit account will be deemed to be the 
sole property of the primary account holder. 
The primary account holder can then desig-
nate a second person, the “convenience de-
positor”, to have the authority to write checks 
and withdraw funds. Convenience accounts 
are titled in the name of both the primary 
depositor and the secondary convenience 
depositor, but the primary account holder 
can terminate the second party’s authority 
to make deposits or withdrawals at any time. 
Upon the death of the primary account hold-
er, the funds of the deposit account become 
the property of the primary account holder’s 
estate (or perhaps pass via a pay-on-death 
designation) and the convenience depositor 
has no right of survivorship.

Convenience accounts established under 
the Act may be very attractive for disabil-
ity planning. An elderly person, or perhaps 
someone having a medical procedure, may 
designate a “convenience depositor” for his 
or her bank account. If the convenience de-
positor abuses the access to the primary ac-
count holder’s account by making unauthor-
ized or unjustified withdrawals, the primary 
account holder may terminate the access. 
Importantly, the Convenience account elimi-
nates the open question of the original ac-
count holder’s intent for the funds following 
his or her death. 

Adding to its allure, the Act does not pro-
vide a system for evaluating the intent of 
the primary account holder in establishing 
a Convenience account and provides sim-
ply that this account may be established “for 
the convenience of the depositor” (Section 
10, (a) of the Act). Assuming that a banking 
institution will not restrict the deposits and 
withdrawals based on the bank’s own inter-
pretation of the Act, a banking customer may 
open a Convenience account for his or her 
own designs. Many bank customers may find 
it useful to establish an account that grants 
possession, but not title, of funds to another 
individual. Convenience accounts could be 
valuable to clients of successive marriages 

who desire to give his or her spouse access 
to a bank account but also want the ac-
count assets to be payable at death accord-
ing to the client’s will or trust (or via a POD 
designation). A parent may want to provide 
a child access to a parent’s bank account for 
emergency money while the child is travel-
ing abroad, then terminate the child’s access 
once the child refuses to come home from 
the summer in Spain. Creative attorneys may 
also make use of Convenience accounts un-
der the Act for asset protection techniques. 

Illinois is not the first state to approve of 
multiparty bank accounts without rights of 
survivorship. Both Florida and Texas have 
permitted something similar to our Conve-
nience account since the early 1990s. How-
ever, several questions remain as to ultimate 
authority over such accounts. For example, 
how will the global powers of an agent serv-
ing under a power of attorney for property 
or of a court-appointed guardian coordinate 
or conflict with the Convenience account 
depositor’s rights to allocate Convenience 
account funds? Does the Act create more 
law suits as Convenience accounts prolifer-
ate or provide efficient disability planning, 
especially for clients with smaller estates? It 
will be interesting to see if the Convenience 
account provides any convenience for Illinois 
residents. ■
__________

1. Graham is an associate transactional attor-
ney whose practice is largely probate administra-
tion, probate litigation and estate planning law 
with the law firm of Beermann Swerdlove, LLP, 
161 N. Clark, Suite 2600, Chicago, Illinois 60601. 
He may be reached at gbschmidt@beermannlaw.
com or at 312. 621-9700.
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cipal, and (3) Notice to Agent. 
Despite the provision for these separate 

parts, a form that is in substantial compliance 
with the statutory form should be deemed 
valid and honored and may be relied on by 
a third-party.

The bill also provides forms for an agent’s 
or successor agent’s Certification and Accep-
tance of Authority, which is intended to fur-
ther induce the reliance of third parties, such 
as financial institutions and health care pro-
viders. The Acceptance of Authority portion 
should alert an agent that his or her duties 
are triggered when he or she undertakes the 
position of agent.

In addition to revisions to the forms, the 
bill finally defines the parties (interested 
persons) that may bring legal action against 
the agent. Damages will now be recover-
able against agents who act recklessly or in 
bad faith, to the detriment of the principal, 
including expended attorney fees and costs. 
These provisions do not limit other applica-
ble remedy.

A somewhat controversial section of the 
bill recognizes that, at times, a principal does 
authorize co-agents to act under a non-stat-
utory power of attorney and provide guid-
ance on how co-agents may act in a manner 
that a third party may rely upon and accept.

The Health Care statutory form now pro-
vides separate sections for various powers 
that were somewhat buried in paragraph 
one of the prior form, such as access to medi-
cal records, disposition of remains and organ 
donation. There is a separate HIPAA author-
ity that takes immediate effect to enable the 
agent to consult with a principal’s physician 
to determine whether the principal is inca-
pacitated.

The Health Care statutory form has also 
updated the second option for the withhold-
ing or removal of life sustaining treatment to 
be consistent with terms used in the Health 
Care Surrogate Act.

Some other highlights of the bill are:

•	 Provision that a power of attorney does 
not revoke prior powers of attorney un-
less the instruments specifically so states. 
The predecessor statutory form provides 
that it does revoke all prior like powers of 
attorney.

•	 Definition of the “interested parties” who 

may bring an action against an agent
•	 Venue for bringing actions is amended to 

make it more convenient for the principal
•	 Additional limits on who may witness the 

execution of a power of attorney
•	 The Notice to the principal would now 

contain a place for the principal to initial 
to indicate that he or she has read and 
understands the provision and effect of 
naming an agent to act on the principal’s 
behalf

If signed by the Governor, the bill will 
not take effect until July 1, 2011 in order to 
give financial institutions, health care provid-
ers and social services adequate time to edu-
cate their employees and the general public 
about the revisions. ■
__________

1. Mary Cascino is a wealth preservation attor-
ney at the firm of Handler Thayer, LLP, 191 N. Wack-
er Drive, 23rd Floor, Chicago Illinois 60606-1633, 
and may be reached at 312.641.2100 or mcasci-
no@handlerthayer.com. Mary currently serves as 
the Chair of the ISBA Trusts & Estates Council and is 
a member of the Chicago Estate Planning Council 
and a frequent speaker for the ISBA.
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View our WealthDocx demo at www.wealthcounsel.com      •      Access Our Free Resources Library

WealthCounsel® is a registered trademark 
of WealthCounsel, LLC

For years I took great pride in drafting my own documents using 
my word processor. 

Then I learned how WealthDocx™ could improve my drafting 
efficiency and increase my profitability.  The time I save allows me 
to see twice the number of clients I used to see.

Today, my new partner and I appreciate the new strategies and 
improvements in WealthDocx.  We are using its new Domestic 
Asset Protection Trust module to serve the asset protection needs 
of physicians, dentists and other high-risk business clients.  

For more information, 
call 1-888-659-4069, ext. 819 

WealthDocx™7


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publications in terms of usefulness. (Illinois 
Bar Journal was ranked 1st)

• 72% of newsletter subscribers either save or 
route each issue, so your ad will have 
staying power.

For more information contact:
Nancy Vonnahmen
Advertising Sales Coordinator
Illinois State Bar Association
800-252-8908 or 217-747-1437

Put your clients’ future on track.
Your clients turn to you as a trusted adviser for counsel 
with some of life’s most important decisions. Through 
ATG Trust, you can add trust and investment planning 
to the list. Contact us for information. 

877-674-7878
INFO@ATGTRUST.COM

WWW.ATGTRUST.COM

ONE SOUTH WACKER, 24TH FLOOR
CHICAGO, IL 60606-4654
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For a limited time we’re offering our members the 
opportunity to present a Free  6 months trial membership 

to any colleague who is currently not a member.

As a sponsor you will also be eligible to receive a 
discount on your dues for the 2011-12 bar year.

OFFER GOOD THROUGH 2010. 

I L L I N O I S  S T A T E  B A R  A S S O C I A T I O N
Our state has a history of some pretty good lawyers.  

We’re out to keep it that way.

For more information on eligibility requirements,  
sponsor discounts, etc., please visit:

www.isba.org/mmatb
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Upcoming CLE programs
To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

June
Friday, 6/18/10– Quincy, Stoney Creek 

Inn—Legal Writing:  Improving What You Do 
Every Day. Presented by the Illinois State Bar 
Association. 8:30-12:45.

Monday, 6/21/10-  Webinar—Advanced 
Legal Research on Fastcase. Presented by the 
Illinois State Bar Association. *An exclusive 
member benefit provided by ISBA and ISBA 
Mutual. Register at <https://www1.goto-
meeting.com/register/863461769>. 12-1.

Tuesday, 6/22/10- Teleseminar—Buy-
ing and Selling Distressed Real Estate, Part 1

Tuesday, 6/22/10- Webcast—Women in 
the Criminal Justice System. Presented by the 
ISBA Women in the Law Committee. 12-1.

Wednesday, 6/23/10- Teleseminar—
Buying and Selling Distressed Real Estate, 
Part 2.

Wednesday, 6/23/10- Teleseminar—
Health Care Reform 2010- How it Will Impact 
Employers, Part 2.

Thursday, 6/24/10- Friday 6/25/10- 
St. Louis, Hyatt Regency St. Louis at the 
Arch—CLE Fest Classic St. Louis- 2010. Pre-
sented by the Illinois State Bar Association. 
11:00-4:40; 8:30-4:10.

Thursday, 6/24/10- Teleseminar—Busi-
ness Exit and Succession Planning for closely 
Held Businesses. 12-1.

Tuesday, 6/29/10– Springfield, INB 
Conference Center, 431 S. 4th St—Legal 
Writing:  Improving What You Do Every Day. 
Presented by the Illinois State Bar Associa-
tion. 8:30-12:45.

Tuesday, 6/29/10- Teleseminar—Negli-
gent Hiring. 12-1.

July
Tuesday, 6/6/10- Teleseminar—Like-

Kind Exchange of Business and Business In-
ternals.

Thursday, 7/8/10- Webinar—Conduct-
ing Legal Research on FastCase. Presented by 
the Illinois State Bar Association. *An exclu-
sive member benefit provided by ISBA and 
ISBA Mutual. Register at <https://www1.go-
tomeeting.com/register/906864752>. 12-1.

Tuesday, 6/13/10- Teleseminar—Busi-
ness Torts, Part 1.

Wednesday, 6/14/10- Teleseminar—
Business Torts, Part 2.

Thursday, 7/22/10-  Webinar—Ad-
vanced Legal Research on Fastcase. Present-
ed by the Illinois State Bar Association. *An 
exclusive member benefit provided by ISBA 
and ISBA Mutual. Register at <https://www1.
gotomeeting.com/register/403171688>. 12-
1.

Thursday, 7/22/10- Teleseminar—Con-
struction Contracts.

Tuesday, 7/27/10- Teleseminar—Good-
will in Business Transactions. 

September
Thursday, 9/16/10- Chicago, Chicago 

History Museum—GAIN THE EDGE!® Nego-
tiation Strategies for Lawyers. Master Series 
Presented by the Illinois State Bar Associa-
tion. 8:30-4:00.

Friday, 9/17/10- Chicago, ISBA Region-
al Office—Hot Topics in Tort Law- 2010. Pre-
sented by the ISBA Tort Law Section. 1-4:15

Thursday, 9/23/10- Chicago, ISBA Re-
gional Office—Experts and Litigators on Is-
sues Impacting Children & Custody in Family 
Law. Presented by the ISBA Family Law Sec-
tion. 8-6.

Friday, 9/24/10- Springfield, Illinois Pri-
mary Healthcare Association—Don’t Make 
My Green Acres Brown: Environmental Issues 
Affecting Rural Illinois. Presented by the ISBA 
Environmental Law Section. 9-5.

October
Friday, 10/1/10 – Chicago, ISBA Re-

gional Office—Countering Litigation 
Gamesmanship. Presented by the ISBA Gen-
eral Practice Solo & Small Firm Section, Co – 
Sponsored by the Federal Civil Practice Sec-
tion. 9-5.

Friday, 10/1/10 – Webcast—Counter-
ing Litigation Gamesmanship. Presented by 
the ISBA General Practice Solo & Small Firm 
Section, Co – Sponsored by the Federal Civil 
Practice Section. 9-5.

Friday, 10/8/10- Carbondale, Southern 
Illinois University, Courtroom 108—Di-
vorce Basics for Pro Bono Attorneys. Pre-
sented by the ISBA Committee on Delivery of 
Legal Services. 1-4:45.

Friday, 10/15/10- Bloomington, Dou-
ble Tree—Real Estate Update 2010. Present-
ed by the ISBA Real Estate Section. 9-4:45.

Monday, 10/18-Friday, 10/22/10- Chi-
cago, ISBA Regional Office—40 Hour Me-
diation/Arbitration Training. Master Series 
Presented by the Illinois State Bar Associa-
tion and the ISBA Alternative Dispute Reso-
lution Section. 8:30-5:45 each day.

Thursday - Saturday, 10/21/09 - 
10/23/09 – Springfield, Hilton Hotel—6th 
Annual Solo & Small Firm Conference.  Pre-
sented by the Illinois State Bar Association. 

Thursday, 10/28/10- Springfield, State-
house Inn—Experts and Litigators on Issues 
Impacting Children & Custody in Family Law. 
Presented by the ISBA Family Law Section. 
8-6.

November
Thursday, 11/4/10- Lombard, Lindner 

Learning Center—Real Estate Update 2010. 
Presented by the ISBA Real Estate Section. 
9-4:45.

Spring Semester 2011
Friday, 3/4/11 – Chicago, ISBA Regional 

Office—Dynamic Presentation Skills For 
Lawyers. Master Series Presented by the Illi-
nois State Bar Association. 12:30-5. ■
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Environmental Law for  
Non-Environmental Lawyers

Thumbnail Sketches for Attorneys  
Who Are Not Experts in Environmental Law

Order at www.isba.org/bookstore or by calling  
Janice at 800-252-8908

Environmental Law for Non-Environmental Lawyers
$24.50 Member/$34.50 Non-Member

(includes tax and shipping) Illinois has a history of  
some pretty good lawyers.  

We’re out to keep it that way.

ORDER

TODAY!

Let’s say you’re a general practitioner. One of your clients has in-
herited some vacant land formerly occupied by a gas station and 
wants to sell it. How do you advise him about the environmental 
problems involved—the underground tanks or the hazardous chem-
icals dumped in back by a stream? This book is just the thing to help 
you better understand such issues—and to spot them before they cre-
ated unexpected legal headaches.

Relevant to most private practice lawyers today, this book is a com-
pilation of thumbnail sketches of common environmental issues pre-
pared by Illinois and USEPA attorneys, attorneys in private practice, law 
professors, and other experts in environmental law. Coverage includes 
environmental issues in the Clean Air Act, hazardous waste handling, 
CERCLA, real estate transactions, federal enforcement, water pollution, 
solid waste, practice before the pollution control board, environmental 
permits, and lab reports. 

EnvironmEntal law 
for 

non-EnvironmEntal 
lawyErs

Thumbnail Sketches for
Attorneys Who Are Not Experts

in Environmental Law

Lisle A. Stalter, Editor

December 2006

 


