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Editor’s note
By Samuel H. Levine

If you're getting 
this newsletter 
by postal mail 

and would 
prefer electronic 

delivery, just 
send an e-mail to 
ann Boucher at 

aboucher@isba.org

This is the first Newsletter of the ISBA Con-
struction Section. It is titled “Building 
Knowledge” to reflect the dissemination 

of information on current developments in Con-
struction Law. This issue features a report by the 
current chair of the Construction Section, How-
ard Feldman. It also features two articles. 

Mark Friedlander analyzes the various con-
struction delivery methods for structuring a 
construction project. Mark is co-chair of the Con-
struction Law Group of Schiff Hardin LLP and re-
cent President of the Society of Illinois Construc-
tion Attorneys.

Bruce Schoumacher writes about a significant 
change to the Illinois version of the Uniform Arbi-

tration Act. Bruce is co-chair of the Construction 
Practice Group at Querrey & Harrow Ltd. Bruce is 
also the current Secretary of the ISBA Construc-
tion Section Council and President of the Soci-
ety of Illinois Construction Attorneys. Christine 
Fallara of Querrey & Harrow Ltd. assisted in the 
preparation of the article.

This issue also includes the Mission Statement 
of the ISBA Construction Section. The Construc-
tion Section is looking for articles to publish. 
Please feel free to submit articles to me or con-
tact me about articles. ■

Samuel Levine

Note from Construction Law Section Council Chair
By Howard W. Feldman

This is the inaugural edition of the newslet-
ter for the new Construction Law Section 
Council that was created this past year by 

the ISBA Board of Governors. The section has 
been in existence as a Special Committee on 
Construction Law for the past two years. I am for-
tunate to serve as the Chair this past year, follow-
ing up on the hard work done by many people 
over not only the past two years when the Spe-
cial Committee was lead by the current newslet-
ter editor Samuel Levine but the work of so many 
to establish to the ISBA governing board of the 
interest in this area of the law.

There are many to thank for their hard work, 
the members of the Special Committee, the cur-
rent section council members, all those that have 
participated in the CLE programs that have been 
put on over these past 2½ years. 

The committee and section have put on two 

major CLE programs each of the years. During 
the past six months the CLE programs have been 
an overview of mechanics lien and construction 
law issues and were presented at Southern Il-
linois University Law School in Carbondale, and 
the same program was presented again at North-
ern Illinois University School of Law in DeKalb. 
Both programs were well attended and I believe 
well received. On June 24, 2011 the Section will 
be sponsoring another CLE program, Issues in Il-
linois Public Construction Contracting in Bloom-
ington, IL.

The section council reviews relevant legisla-
tion and appears before various legislative com-
mittees concerning the legislation if appropriate.

This is the first newsletter, which has been 
named “Building Knowledge.” We encourage 

Continued on page 2
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Note from Construction Law Section Council Chair

Continued from page 1

submission of articles related to the con-
struction industry process and anyone who 
either has an article or wants to submit an 
article should contact Samuel Levine, the 
newsletter editor.

Construction projects deal with a myriad 
of legal issues, not merely contract and tort 
but issues of labor law, government regula-

tion, alternative dispute resolution, environ-
mental law, intellectual property issues, and 
on and on. The new section will attempt to 
bring together these various legal issues as 
related to the area of construction.

During the next membership cycle you 
will have the opportunity to join the new 
section council, participate in the listserv, 

and receive the newsletter. For those of you 
wanting to become active you can write for 
the newsletter and seek appointment to the 
section. ■

Howard W. Feldman
Chair
Construction Law Section Counsel. 

Construction project delivery methods: Which is best for you?
By Mark C. Friedlander

Unless an owner performs or commis-
sions a great deal of construction, he 
probably isn’t aware that there are 

many different ways to structure a construc-
tion project. Even if an owner or developer 
is involved with construction frequently, he 
may not realize that his usual approach to 
construction is not the only way that it can 
be done, and he probably isn’t familiar with 
the myriad of variations in structuring con-
struction projects. 

The choice of project delivery method is 
very important. It occurs at the beginning 
of a project, when the owner is in the best 
position to affect its outcome. Most experi-
enced construction professionals recognize 
that the owner’s ability to intervene to affect 
the outcome of the construction project is 
greatest at the beginning of the project and 
gradually reduces to nearly zero by project 
completion.

There is no one right or best form of con-
struction project delivery. Each approach has 
corresponding advantages and disadvan-
tages. The project owner or sponsor should 
select a method whose advantages maxi-
mizes his goals for the project and whose 
disadvantages are least important to him.

This article will identify the most common 
types of construction project delivery meth-
ods, including the newest methods that have 
received significant acclaim. It will describe 
the major advantages and disadvantages of 
each method, particularly from a practical 
standpoint, to assist owners in selecting the 
method that best fits their project. A caveat, 
however: because of space limitations, it is 

not possible to be comprehensive and high-
ly detailed in the summaries and descrip-
tions below. I invite any project owners who 
need additional information to contact me at 
the telephone number or e-mail address that 
I have provided below and to download ma-
terials from my Web site (URL below).

Traditional Tri-Partite Construction
“Tri-Partite” construction is the most com-

mon delivery method in the United States 
today. Its distinguishing feature is that the 
owner hires an architect and subsequently 
hires a general contractor under separate 
contracts, with no direct agreement be-
tween the architect and contractor. Tradi-
tionally, the architect prepares preliminary 
designs followed by construction docu-
ments, and the owner either competitively 
bids the construction documents to multiple 
general contractors or else uses them to ne-
gotiate a price directly with a select general 
contractor. The architect then administers 
the construction while acting as the owner’s 
consultant and endeavoring to enforce the 
contractor’s compliance with the plans. 

There are several advantages to this ap-
proach. The architect is independent of the 
contractor and owes its loyalty to the owner. 
There is enhanced accuracy during the bid-
ding process because the construction docu-
ments are fully or nearly complete. The most 
significant advantage of this approach is 
that it is common and familiar, so that lend-
ers, insurers and other financial markets are 
comfortable with the approach, and there is 
a great deal of well-understood precedent in 

the courts and arbitrations for resolving dis-
putes. 

It is less well understood that tri-partite 
construction has many disadvantages as 
well. The architectural plans are usually pre-
pared with little or no input from the con-
struction team, so they may include prod-
ucts and construction requirements that are 
not cost-effective. The process is relatively 
slow since construction cannot begin until 
the plans are complete and a contractor has 
been selected. The process encourages the 
architect and contractor to become adver-
sarial, with the contractor seeking extra com-
pensation as a consequence of any flaws in 
the construction documents and the archi-
tect endeavoring to protect the owner from 
construction defects or shortcuts—which 
can leads to claims and litigation. Many own-
ers find that a significant disadvantage of tri-
partite construction is that there is no single 
party who will take responsibility for the 
outcome of the project: if something doesn’t 
function properly, the architect may blame 
the construction team and vice versa.

Pricing Variations in Tri-Partite Con-
struction. The contractor’s performance 
in a tri-partite construction project often 
depends on his financial incentives, which 
change depending on how the compensa-
tion portion of the construction contract is 
drafted. At one end of the spectrum is “lump 
sum” pricing, sometimes also known as fixed 
price contracting. The other end of the spec-
trum is “cost-plus” pricing, also known as 
time and materials (T&M) work. Cost-plus 
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contracts are best suited for projects where 
the scope cannot be fully defined until after 
construction has begun, such as the reha-
bilitation of industrial blast furnaces where 
the magnitude of the work cannot be ascer-
tained until after the furnace is taken off-line 
and cooled, but specifications for the work 
must be completed before then to minimize 
the time that the furnace is off-line. 

In any lump sum project, the contractor 
agrees to build the structure for a defined 
sum of money, no more and no less. The con-
tractor bears all risk of cost overruns on the 
work within its scope, although the contrac-
tor may be entitled to change orders increas-
ing the lump sum if circumstances compel 
him to perform work that he can demon-
strate to be out-of-scope. This approach 
tends to make the owner and contractor 
adversaries because they have competing 
interests. To maximize its profits, the contrac-
tor wants to minimize the quantity and qual-
ity of the work, whereas the owner wants 
to maximize quantity and quality because 
he pays the same amount either way. Lump 
sum contracts have a reputation for being 
the most litigation-prone in the industry. 

Cost-plus or T&M contracts function al-
most exactly opposite. The contractor has 
no incentive to reduce quantity or quality of 
the project because it is paid all of its costs 
plus a fee (representing overhead and profit) 
for any work performed. If anything, the con-
tractor is often incentivized to maximize the 
cost of the work because its fee is usually a 
percentage of the cost of the work. Instead 
of being worried about quantity or quality, 
an owner in a cost-plus project must focus 
on budget and costs, which are often diffi-
cult to cap or otherwise control.

Consequently, many cost-plus contracts 
contain a price cap known as a “guaranteed 
maximum price” or GMP. The contractor is re-
imbursed for all of its costs, plus its fee, up to 
but not surpassing the GMP. Thus, if the proj-
ect has little danger of the total compensa-
tion exceeding the GMP, it resembles a T&M 
contract. However, if the project exceeds, 
or seems in the future likely to exceed, the 
GMP, then it more nearly resembles a lump 
sum contract with the owner always pay-
ing the guaranteed maximum price but no 
more. In order to incentivize the contractor 
to minimize cost and complete the project 
for less than the GMP, the contracts often 
include a savings sharing clause in which 
the contractor is paid at final completion a 
bonus equal to a designated percent of the 
savings achieved (or some other method of 

calculation).
Even experienced construction profes-

sionals often confuse lump sum contracts 
with cost-plus contracts to a GMP. Prog-
ress payments for lump sum contracts are 
made based on percentage of completion, 
whereas similar payments for cost-plus con-
tracts are based on actual costs incurred. This 
changes, however, if a cost-plus contract with 
a GMP appears to be in danger of having the 
guaranteed maximum price overrun; in such 
case, progress payments should be based 
on the GMP multiplied by the percentage of 
completion, in an attempt to avoid a situa-
tion in which the contractor has no money 
left to earn, but has not yet completed the 
project (which is a recipe for contractor 
abandonment). Another little known differ-
ence between lump sum and GMP contract-
ing is that, at least in theory, the GMP should 
be higher than the lump sum because while 
the risk of cost overrun is the same, the con-
tractor has a superior opportunity for reward 
(excess profits) for bringing a lump sum job 
in under budget. 

Fast-Tracking. For most owners, “time is 
money,” and the ability to complete a con-
struction project more quickly translates 
into savings and profits. In order to improve 
the slow pace of the tri-partite approach—
completion of drawings, followed by pricing, 
then award—some owners have organized 
their projects to begin preliminary construc-
tion before the final details of the draw-
ings are completed. This process is called 
fast-tracking and tends to be used most 
frequently in entrepreneurial projects with 
knowledgeable owners/developers.

Fast-tracking involves a tradeoff: saving 
time in exchange for loss of cost control. 
Construction commences on site work, exca-
vation, foundation and structure before the 
finishing details are added to the plans. The 
earlier start of construction usually trans-
lates to an equivalently early finish, but the 
contractor ordinarily will not commit to a fi-
nal price until after the plans are complete, 
which means that the owner will be in the 
middle of the project before the contractor 
can quote a firm price. This gives the con-
tractor strong bargaining leverage and the 
ability to increase the price at the last minute 
by claiming that its earlier estimate assumed 
less expensive details than in the completed 
plans. The owner needs significant exper-
tise in construction pricing to control costs 
in fast-track projects, and there have been 
numerous examples of owners paying spec-
tacularly exorbitant claims.

Building Knowledge

Published at least four times per year.

Annual subscription rate for ISBA 
members: $20.

To subscribe, visit www.isba.org  
or call 217-525-1760

office
Illinois Bar Center

424 S. Second Street
Springfield, IL 62701

Phones: 217-525-1760 OR 800-252-8908
www.isba.org

editor
Samuel H. Levine

120 S. Riverside Plz., Ste. 1200
Chicago, IL 60606-3913

Managing editor/ 
Production

Katie Underwood
kunderwood@isba.org

construction law  
section council

Howard W. Feldman, Chair
Bruce S. Bonczyk, Vice Chair

Bruce H. Schoumacher, Secretary
Samuel H. Levine, Ex-Officio

Joel A. Benoit
Geoffrey A. Bryce

James M. Dash
Barbara A. Farrell

Scott R. Fradin
Brett R. Geiger

Edward R. Gower
Nathan B. Hinch

Timothy J. Howard
Paul M. Lurie

Margery Newman
Paul LS Peterson

Timothy J. Rathbun
Anwar T. Shatat

Lawrence O. Taliana
Justin L. Weisberg

Lynne Davis, Staff Liaison

Disclaimer: This newsletter is for subscribers’ per-
sonal use only; redistribution is prohibited. Copyright 
Illinois State Bar Association. Statements or expressions 
of opinion appearing herein are those of the authors 
and not necessarily those of the Association or Editors, 
and likewise the publication of any advertisement is not 
to be construed as an endorsement of the product or 
service offered unless it is specifically stated in the ad 
that there is such approval or endorsement.

Articles are prepared as an educational service to 
members of ISBA. They should not be relied upon as a 
substitute for individual legal research. 

The articles in this newsletter are not intended to be 
used and may not be relied on for penalty avoidance.

Postmaster: Please send address changes to the 
Illinois State Bar Association, 424 S. 2nd St., Springfield, 
IL 62701-1779. 



4  

Building Knowledge | May 2011, Vol. 1, No. 1

Negotiated Pricing. In recent years it has 
become more popular for an owner to select 
a contractor shortly after retaining a design 
professional and involve the contractor in the 
project from the design phase onward. Pro-
viding construction information to the archi-
tect during design can improve the drawings 
and specifications by ensuring that all details 
are constructable and all specified products 
are readily available. But the primary reason 
owners cite for early contractor involvement 
is to obtain pricing information before the 
plans are completed so that the plans can be 
gradually adjusted to conform to the budget 
as they are being prepared, rather than the 
inferior approach of completing them, and 
then “value engineering” (reducing the qual-
ity or quantity of the project) after they have 
been completed.

At least to some extent, however, this ad-
vantage is illusory. When the contractor is 
pricing the project, it knows that it ultimately 
will be building it as well, so a savvy contrac-
tor will overestimate or include extra contin-
gencies to minimize its risk of overrunning 
what will ultimately be the lump sum price 
or GMP. There is no competitive bidding from 
other general contractors to keep the chosen 
contractor honest. Even if a contractor uses 
“open book” pricing, in which several sub-
contractors from each trade (i.e., carpentry, 
roofing, etc.) competitively bid their por-
tion of the work, the general contractor can 
ensure that no “cheap” subcontractors par-
ticipate in the competitive bidding, and can 
work out “side deals” with the subcontractors 
to quote “higher numbers” and to “rebate” to 
the general contractor some of the excess in 
those numbers. Negotiating with a general 
contractor, rather than competitively bid-
ding the project, works best when the owner 
has significant expertise in construction pric-
ing. 

Multiple Prime Contractors. There is no 
legal requirement that owners hire a general 
contractor. A project owner may hire each 
trade separately under a series of indepen-
dent contracts and then administer the proj-
ect by sequencing the trades so that they 
work in the correct order and without dis-
rupting each other. But there are significant 
risks in administering the trades. Bringing a 
subcontractor to the site before the prede-
cessor trade has completed necessary work 
can result in multiple stops and starts for the 
contractor and in claims for extra compen-
sation. Similarly, sequencing the trades too 

closely together so that they interfere with 
each other’s work is inefficient and can result 
in similar claims. An owner needs to have 
construction management expertise to take 
advantage of hiring multiple trades directly. 

The advantage of hiring the trades direct-
ly is that there is no need to pay the mark-
up plus overhead and profit of a general 
contractor. In theory, these savings can be 
substantial, but in fact they are often illusory. 
Because of the general contractor’s greater 
pricing expertise and business relationships, 
construction trades may quote an owner 
a higher price than they would charge the 
general contractor. Also, some of the savings 
are eaten up by the owner’s expenditure of 
time or need to pay someone to adminis-
ter the project. Owners who typically make 
best use of multiple prime contracting are 
institutional/industrial entities with full-time 
construction staffs, or else single-family resi-
dential owners doing uncomplicated proj-
ects at a leisurely pace where the sequence 
of trades is simple and obvious. 

Construction Management
Construction management is a term that 

means different things to different people. 
It should be thought of as a spectrum of dif-
ferent approaches to construction utilizing 
a company hired by the owner to provide 
certain construction services. At one end of 
the spectrum is what is commonly called 
“agency” construction management, in 
which the owner hires a company to act as 
a consultant for the construction project, but 
the company merely provides advice and 
does not guarantee the construction price or 
completion date, does not contract with the 
trade contractors, and does not perform any 
actual construction. At the opposite end of 
the spectrum is what is commonly called “at 
risk” construction management, in which the 
consulting company hires the subcontrac-
tors and guarantees the construction price 
and completion date, much like a general 
contractor. There are as many different vari-
eties of construction management inhabit-
ing the middle of the spectrum as there are 
possible combinations of construction-relat-
ed services for the construction manager to 
provide.

The advantages claimed for construction 
management are controversial. The con-
struction manager (CM) is typically involved 
in the design phase and provides informa-
tion and feedback regarding cost, construc-
tability, schedule and product availability. 
But if the CM is not actually providing the 

construction, the reliability of this informa-
tion is debatable. There have been many 
instances in which the construction man-
ager estimates a construction cost from the 
plans, but the actual contractors bidding on 
the project quote a higher price. And if the 
CM knows that it is going to be ultimately 
“at risk” for the project price and completion 
date, then it has the same incentive to pad its 
estimates and include contingencies as in tri-
partite construction with negotiated pricing 
(discussed above).

A construction manager can be a source 
of construction knowledge, expertise and 
administrative personnel for an owner who 
lacks them. The CM can break the construc-
tion documents down into bidding pack-
ages for each trade, which can facilitate com-
petitive pricing and fast-tracking the project. 
Many construction managers claim that they 
perform all of the services of a general con-
tractor (although frequently without price or 
schedule guarantees) for less than the mark-
up that a general contractor would take for 
overhead and profit, but there is conflicting 
data on whether and the extent to which 
these savings are real, and results differ by 
industry, project complexity, and many other 
variables.

Design-Build
The fastest growing method of construc-

tion project delivery is also the oldest: de-
sign-build, in which the design professional 
and contractor are the same entity or are on 
the same team. Throughout the history of 
the world, almost everything, from the pyra-
mids to the Eiffel Tower, were constructed via 
design-build. It was only in the early twenti-
eth century that the tri-partite method be-
came dominant—and only in America, not 
Europe. Also known as EPC (Engineer/Pro-
cure/Construct) in industrial construction, 
where it is already the majority project deliv-
ery method, design-build is making a rapid 
resurgence in the United States because 
owners perceive that it offers numerous im-
portant advantages over other methods.

The following is a truncated list of the 
major advantages claimed for design-build. 
(For more detailed explanations, see my Web 
site at http://www.schiffhardin.com/design-
build). 

• Speed of Completion. Design-build facil-
itates fast-tracking the construction proj-
ect, but without any loss of cost control. 
The design-builder cannot sensibly claim 
that he didn’t know how the plans would 
be completed when he quoted a price 
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because he himself is (or is on the same 
team with) the design professional.

• Single Point Responsibility. If some 
aspect of the building fails to function 
properly, such as a leaky roof, the design-
builder is automatically responsible to the 
owner because he controlled the design, 
procurement and construction of ev-
erything relating to the roof. There is no 
finger-pointing, and the owner need not 
adjudicate who is at fault.

• Greater and Earlier Cost Certainty. Us-
ing conceptual estimating techniques, 
a good design-builder can quote a firm 
price relatively early in the design pro-
cess, provided that the owner’s program 
is well understood, because the construc-
tion team can ensure that the design pro-
fessional completes the plans consistent 
with the quoted cost.

• Better Communication. The architect 
and contractor communicate coopera-
tively as a team rather than adversarially 
through RFI’s (Requests for Information) 
and formal letters, leading to a greater 
likelihood that the owner’s program will 
be successfully translated into the com-
pleted structure.

• Fewer Disputes and Litigation. The ma-
jor source of tension on a construction 
project disappears when the architect 
and general contractor are on the same 
team rather than being adversaries. Ob-
servational evidence (not statistically vali-
dated) indicates that there are fewer than 
half as many claims on design-build com-
pared to traditional tri-partite projects.

The major disadvantage of design-build is 
the loss of the architect’s role as “policeman” 
for the owner on the project. The architect 
has an incentive to cooperate with the con-
tractor to maximize the design-build team’s 
profit for the project. There have been situa-
tions in which the design-build team has in-
flated cost estimates so that it earned a wind-
fall via a percentage of the savings when the 
project was completed far under the target 
price. There is also some anecdotal evidence 
that some design-build teams may diminish 
project quality without informing otherwise 
unsuspecting owners and have permitted 
construction defects that do not manifest 
themselves until much later.

However, empirical evidence does not 
support the proposition that modern de-
sign-build projects are of inferior quality. De-
sign-build teams’ reputations for future work 
depend on their clients’ satisfaction with pre-
viously-performed work. And there are other 

ways that owners can “police” their projects, 
such as by hiring a third-party consultant 
or using knowledgeable in-house staff. An 
emerging practice is for owners to hire a “cri-
teria professional,” usually a design profes-
sional who works with the owner to establish 
the owner’s program for the project, includ-
ing comprehensive performance criteria for 
all aspects of the project, which are then 
incorporated into the design-build contract 
so that the design-build team is guarantee-
ing to meet the owner’s standards—after 
which the criteria professional becomes the 
owner’s “project policeman”. Although a cri-
teria professional would seem to add an ad-
ditional layer of expense, experience seems 
to indicate that the costs are not significantly 
greater than fees typically expended on pro-
gramming and are more than outweighed 
by the time savings and other efficiencies of 
the design-build process. 

Another criticism of design-build is that it 
does not permit competitive bidding of the 
completed plans, and therefore is not de-
signed to achieve the lowest possible price. 
There is some truth to this criticism, but ex-
perience has shown that the time savings 
and other efficiencies of design-build meth-
ods tend to result in lower costs than the tra-
ditional tri-partite approach. Most construc-
tion owners and developers are motivated 
primarily by budget, rather than achieving 
the lowest possible price, so it is more valu-
able for them to avoid spending a dollar over 
budget than to save a dollar under budget, 
and the greater and earlier cost certainties of 
design-build facilitate adherence to budget.

Variations in the Design-Build Team. 
Although all design-build teams include at 
least a design professional and a contractor, 
the manner in which the team chooses to 
structure itself can have a significant effect 
on project outcome. The majority of design-
build teams consist of a prime contractor 
with the architect (or engineer) as a subcon-
tractor. To some extent, this is an accident of 
history. For many years, the American Insti-
tute of Architects forbid its members from 
being design-builders, and contractors, who 
are more entrepreneurial and risk-accepting, 
dominated the design-build marketplace. 
Their superior financial capacity, compared 
to most design professionals, can provide an 
owner with bonding capacity or other finan-
cial assurances securing performance of the 
project. 

But there has been considerable criticism 
of design quality in contractor-led design-
build teams. When the architect is hired by 

the contractor, its concerns about design 
quality can be overruled, and the architect 
does not have direct access to communicate 
its concerns to the owner. Many design-build 
contractors have been criticized for over-
valuing issues of cost and constructability 
and under-valuing issues of design quality. 
For many years, contractor-led design-build 
had a reputation for being appropriate only 
for “cookie-cutter” facilities where design 
quality plays a minimal role. Of course, this is 
not true of all contractors, particularly those 
with long-standing relationships with their 
clients or those whose marketing is based in 
significant part on its reputation for design 
quality. 

Sometimes the design-build “team” is a 
single company that has both design and 
construction capacity in-house. Proponents 
of such companies cite greater efficiencies 
and superior communication among the de-
sign and construction employees, who work 
more or less exclusively with each other. But 
detractors of such “integrated companies,” as 
they are called, argue that their design and 
construction skills tend toward complacency 
and mediocrity and are not cutting edge, 
lacking the “sharpening” that comes from 
being exposed to and needing to accom-
modate other company’s approaches. Critics 
of integrated companies also argue that the 
very ease of internal communication tends 
to exclude the owner from the information 
flow, allowing the design-builder to make 
decisions or conceal problems and other is-
sues to the owner’s detriment. 

Much more common than integrated 
firms in the design-build marketplace is 
some kind of joint business venture com-
prised of an architect and a contractor. It is 
difficult to classify and analyze these joint 
business ventures because their operations 
depend on the specifics of their joint venture 
agreement or other governing documenta-
tion. If the governing documents give most 
of the power to the contractor, then such 
ventures tend to resemble contractor-led 
design-build teams, with the correspond-
ing advantages and disadvantages. It is rare 
for the governing documents to give the 
majority of the power to the architect, but if 
they do, then the venture tends to resemble 
architect-led design-build, discussed be-
low. When the power is shared more or less 
equally, it may be difficult to predict how the 
design-build team will tend to function, and 
it is often prudent for an owner to review 
how the design-build venture has performed 
on other projects in the past.
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A potentially dangerous kind of design-
build joint business venture is the “shotgun 
marriage.” This occurs when an owner per-
suades an architect and a contractor who 
have never been co-design-builders with 
each other to team up for the owner’s proj-
ect. One of the major reasons that design-
build has been so successful is that the archi-
tect and contractor usually have a history of 
working together and expect to do so again 
in the future, which provides a strong coun-
ter-incentive for them to take action that 
would harm the other’s interests when work-
ing as a design-build team. This incentive is 
missing when the owner “marries together” 
the two companies for a single project, in 
which case the procedural shortcuts and 
informal communications that are the hall-
mark of successful design-build projects can 
instead become a source of claims.

A small but growing form of design-build 
occurs when the architect leads the team, 
usually with the general contractor as its sub-
contractor. This structure allows the architect 
to weigh considerations of cost and con-
structability versus design quality, which is 
what architects are trained to do. An impor-
tant advantage when the architect leads the 
design-build team is that the owner can post-
pone deciding whether to deliver the project 
via design-build or more traditional means 
by beginning to work with the architect on 
preliminary planning and design while pre-
serving an option to convert the project to 
design-build at a later time. Although archi-
tect-led design-build is sometimes criticized 
because the architect typically lacks the fi-
nancial capacity to secure construction of 
the project, this objection can be overcome 
by careful drafting of the project contracts 
and other documents, which can allow the 
general contractor’s financial balance sheet 
to secure the construction obligations even 
though the general contractor isn’t contract-
ing directly with the owner.

Architect-led design-build is a very flex-
ible approach because the architect is usu-
ally the owner’s first consultant involved 
in the construction project. Some projects, 
especially smaller and simpler ones, do not 
require a general contractor, in which case 
the architect can hire and administer the 
trade contractors directly. One promising 
approach, pioneered by Peter Gluck in New 
York, involves the architect performing many 
of the functions typically performed by other 
parties—detailing and drafting for consult-
ing engineers, and material takeoffs and 
procurement for trade contractors—which 

has resulted in lower construction costs and 
greater efficiencies by removing most of the 
risk from the consultants and subcontractors. 

Integrated Project Delivery. The hot-
test topic today in project delivery meth-
ods is “integrated project delivery,” which, 
like construction management, means dif-
ferent things to different people. Even the 
American Institute of Architects has appar-
ently conceded that there is a spectrum of 
meanings for the term, having published 
two different contract groups for integrated 
projects which bear virtually no resemblance 
to each other. At its core, integrated project 
delivery is a design-build structure in which 
the owner participates to some extent in the 
design-build team. At one end of the spec-
trum, that participation may be purely con-
tractual, in which the owner shares in certain 
decision-making procedures and financial 
consequences. At the other end of the spec-
trum, the design-build team may form a sin-
gle-purpose entity to deliver the project in 
which the owner has an ownership interest 
and considerable other involvement.

Integrated project delivery provides some 
advantages over other methods of design-
build for an owner who desires and is able to 
participate in the design and construction de-
cision-making process. The owner is involved 
in all relevant communication and is able to 
advocate its interests before decisions are fi-
nalized. The corresponding danger, however, 
is that an owner may have insufficient experi-
ence or resources to participate usefully, and 
may slow down the process or adversely af-
fect the decisions made. Rather than simply 
establishing performance criteria and requir-
ing the design-build team to achieve them, 
the owner’s involvement in the process may 
provide a defense to the design-build team if 
the criteria are not met.

A more radical form of integrated project 
delivery, practiced primarily in Australia, is 
“alliance contracting.” This approach involves 
sharing financial risks and rewards in lieu of 
attempting to establish legal responsibil-
ity for failure. All of the major parties to a 
construction project, including not only the 
owner, design professional and contractor, 
but also consulting engineers and major sub-
contractors and suppliers, bind themselves 
to a compensation formula that depends 
almost exclusively on mutually established 
criteria for project performance, which re-
sults in the entire team sharing bonuses for 
meeting or exceeding criteria and losses for 
failing to do so—regardless of the reasons 
for project success or failure. This structure 

is an attempt to distance project outcome 
from the finger-pointing that commonly 
results from typical Anglo-American rules 
for culpability and proximate cause, instead 
substituting teamwork and joint dedication 
to achieving the project criteria, regardless 
of attribution of fault or credit. Alliance con-
tracting requires a great deal of trust among 
project participants, probably cemented by 
long-standing working relationships, and 
there is not yet sufficient data to predict its 
applicability to or likely success in the Ameri-
can construction market.

Conclusion
Once the need for a construction project 

is conceived or realized, the single most im-
portant decision that affects the outcome of 
the project is usually how to structure it. Most 
owners pay far too little attention to such an 
important decision, either using a structure 
with which they are familiar or else blindly 
following someone’s recommendation that 
it is “always done this way.” Once the project 
delivery decision is made and implemented, 
the owner has lost much of his ability to in-
fluence project outcome. Considerable extra 
expenses are often incurred delivering a con-
struction project the “same old way” because 
the owner is too unsophisticated or lazy to 
analyze the alternatives. There are a greater 
number and variety of construction project 
delivery methods available today than ever 
in the history of the world, and savvy owners 
who take advantage of the most favorable 
delivery methods are more likely to achieve 
significant advantage in today’s competitive 
construction marketplace. ■
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A major change has been made to the 
Illinois version of the Uniform Arbitra-
tion Act. In 2010, the governor signed 

into law House Bill 5888. P.A. 096-1476. Under 
this bill, any party to an arbitration proceed-
ing may challenge the ruling of the arbitrator 
if the arbitrator did not (1) follow the appli-
cable “rules of law,” (2) decide in accordance 
with terms of the contract, or (3) “take into 
account the uses of trade applicable to the 
transaction.” 710 ILCS 5/8 (2010). This amend-
ment is effective January 1, 2011.

In only rare circumstances have Illinois 
courts set aside arbitration rulings when 
the arbitrator did not follow the law. The 
courts have refused to do so for several rea-
sons. First, arbitration was developed as an 
alternative to litigation with the hope that 
disputes could be resolved quickly while 
avoiding costly litigation. If the arbitration 
statutes or courts start to require arbitrators 
to follow the law, any ruling of an arbitrator 
could be challenged in court and may be va-
cated. Thus, the dispute may not be speedily 
resolved.

Second, arbitration is an informal process 
which should result in less expense to the 
parties, especially because most arbitration 
proceedings do not allow protracted discov-
ery. If stringent statutory or court-imposed 
rules of proceeding are imposed, the arbitra-
tion proceeding may become more expen-
sive. 

Third, the parties voluntarily selected ar-
bitration. They are presumed to know the 
benefits and detriments arbitration. They 
opted for arbitration, thinking that any dis-
pute between them should be resolved 
quickly and efficiently. The courts should re-
spect their desire.

Essentially, the Illinois courts do not look 
upon themselves as appellate tribunals to 
judge the results of arbitration proceedings. 
This view is expressed in the Arbitration Act. 
The act contains a provision under which a 
party may also ask the court to confirm an 
award. 710 ILCS 5/11 (2010). If the court con-
firms the award, the court may enter judg-
ment and the party seeking confirmation 
can use the judicial process to enforce the 
award. The Act also has a provision under 
which a party may ask the court to vacate the 
award. 710 ILCS 5/12 (2010). The grounds for 
vacating are limited.

Under the Arbitration Act, the court may 
overturn an award if (1) the award was pro-
cured by corruption or fraud, (2) the arbitra-
tor was partial, (3) the arbitrator exceeded his 
or her powers, (4) the arbitrator unreason-
ably refused to postpone the hearing or hear 
evidence, or (5) there was no agreement to 
arbitrate. 710 ILCS 5/12 (2010). However, the 
courts have created another ground for set-
ting aside the award, not contained in the 
statute. Although the award may not be set 
aside because of mistakes in judgment, fact 
or law, a court may reverse an award where 
a “gross error of law or fact appears on the 
award’s face.” Glasso v. KNS Companies, Inc., 
364 Ill. App. 3d 124, 131, 845 N.E.2d 857 (1st 
Dist. 2006). To determine if there has been a 
gross error or fact or law, the court “must be 
able to conclude from an award’s face that 
the arbitrator was so mistaken as to the law 
that, if apprised of the mistake, he would 
have acted differently.” Herricane Graphics, 
Inc. v. Blinderman Construction Co., Inc., 354 
Ill. App. 3d 151, 156, 820 N.E. 2d 619 (2d Dist. 
2004).

Under the Federal Arbitration Act, a court 
may overturn an award if (1) the award was 
procured by fraud, corruption or undue 
means, (2) the arbitrator was partial or cor-
rupt, (3) the arbitrator was guilty of miscon-
duct in refusing to postpone the hearing, 
refusing to hear pertinent and material evi-
dence, or any misbehavior which prejudiced 
the rights of a party; or (4) the arbitrator ex-
ceeded or so imperfectly executed its pow-
ers that a final award was not made. 9 U.S.C. 
§ 10 (2010).

Federal courts, interpreting the Federal 
Arbitration Act (“FAA”), have developed the 
doctrine of “manifest disregard of the law 
which may be used to set aside an award.” 
Under this doctrine, the award of an arbitra-
tor may be overruled if the arbitrator delib-
erately chose to disregard a statute or rule of 
law. 9 U.S.C. § 10(a)(4) (2010). See also Domke 
on Com. Arb., See 38.9. To set aside an award 
for manifest disregard of the law, the party 
challenging the award must literally show 
from the record that the arbitrator knew the 
law and consciously chose not to follow it. 
Illinois also has adopted the manifest disre-
gard rule. Anderson v. Golf Mill Ford, Inc., 383 
Ill. App. 3d 474, 479, 890 N.E.2d 1023 (1st Dist. 
2008).

Arbitration was devised as a dispute reso-
lution mechanism to avoid costly and timely 
battles in court and to ensure confidentiality. 
Unfortunately, the recent amendment to the 
Arbitration Act opens the door to circumvent 
the purpose of arbitration. Under this rule, 
any party wishing to challenge the award at 
the confirmation hearing will have additional 
arrows for its quiver. The circuit court will be 
turned into an appellate court, because it 
will have to review the record to determine 
whether the arbitrator followed the rule of 
law to reach his or her award. Then, if one 
of the parties is not satisfied with the result 
before the circuit court, then he or she can 
appeal to the Illinois Appellate Court. 

Arbitration should be a quick and eco-
nomical alternative to litigation. This amend-
ment defeats the aim of the Arbitration Act. 
Moreover, the expense of arbitration will be 
increased because the parties may have to 
spend additional fees fighting over the con-
firmation of the award in the circuit court 
and maybe even in the appellate court.

If you favor arbitration, don’t give up 
hope. You could argue that your transaction 
has connection outside of Illinois and that 
FAA applies to your dispute, because there 
is sufficient interstate commerce to bring the 
dispute within the scope of the FAA. In R.A. 
Bright Construction, Inc. v. Weis Builders, Inc., 
402 Ill. App. 3d 248, 930 N.E.2d 565 (3d Dist. 
2010), a general contractor was successful in 
forcing a subcontractor to arbitrate a dispute 
in Minnesota under the venue section of the 
contractual arbitration provision. The court 
pointed out three facts supporting applica-
tion of the FAA pursuant to the commerce 
clause. They were: (1) the subcontractor 
purchased $75,000 of material from a Wis-
consin company, (2) the general contractor 
was a Minnesota corporation with offices in 
four states, and (3) the parties were building 
a store for a national retailer. The court also 
held that the federal act pre-empted the Illi-
nois Building and Construction Act, 815 ILCS 
665/1 et seq. (2010), which voids contract 
clauses in construction contracts mandating 
that the dispute resolution forum be in an-
other state. ■
__________

Mr. Schoumacher is with the firm of Querrey & 
Harrow, Ltd. in Chicago, Illinois.

This article was originally published in the   
Querrey & Harrow Construction Law Quarterly.

Recent amendment guts the Arbitration Act
By Bruce H. Schoumacher
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June
Wednesday, 6/1/11- Webinar—Con-

ducting Legal Research on FastCase. Present-
ed by the Illinois State Bar Association. 12-1.

Wednesday-Friday, 6/1/11-6/3/11- Chi-
cago, ISBA Chicago Regional Office—CLE 
Fest. Presented by the Illinois State Bar Asso-
ciation. 8-5 both days.

Tuesday, 6/7/11-Teleseminar—Inter-
Species Mergers: Combining and Convert-
ing Different Types of Business Entities, Part 
1. 12-1.

Wednesday, 6/8/11- Teleseminar—
Inter-Species Mergers: Combining and Con-
verting Different Types of Business Entities, 
Part 2. 12-1.

Wednesday, 6/8/11- Chicago, ISBA Chi-
cago Regional Office—Issues Facing Mu-
nicipalities in a Difficult Economic Climate. 
Presented by the ISBA Local Government 
Section. 12:30-5:00.

Thursday, 6/9/11- Rock Island, Stoney 
Creek Inn—Legal Writing: Improving What 
You Do Everyday. Presented by the Illinois 
State Bar Association. 8:30-12:45.

Thursday, 6/9/10- Chicago, ISBA Re-
gional Office—ISBA’s Reel MCLE Series. Pre-
sented by the Illinois State Bar Association. 
1-4.

Friday, 6/10/11- Bloomington, Holiday 
Inn and Suites—Legal Ethics in Corporate 
Law- 2011. Presented by the ISBA Corporate 
Law Department Section. 12:30-4:45. Max 90.

Friday, 6/10/11- Chicago, ISBA Region-
al Office—Third Annual Animal Law Confer-
ence. Presented by the ISBA Animal Law Sec-
tion. 9-5.

Friday, 6/10/11- Bloomington, The 
Chateau—Trial Issues in Criminal Practice. 
Presented by the ISBA Criminal Justice Sec-
tion. 9-4.

Tuesday, 6/14/11- Teleseminar—2011 
Estate & Trust Planning Update, Part 1. 12-1.

Wednesday, 6/15/11-Telesemi-
nar—2011 Estate & Trust Planning Update, 
Part 1. 12-1.

Wednesday, 6/15/11- Webinar—Ad-
vanced Legal Research on FastCase. Present-
ed by the Illinois State Bar Association. 12-1.

Tuesday, 6/21/11- Teleseminar—Com-
mercial Real Estate Workouts, Deleveraging, 
Refinancing and Restructuring, Part 1. 12-1

Wednesday, 6/22/11- Teleseminar—
Commercial Real Estate Workouts, Delever-
aging, Refinancing and Restructuring, Part 2. 
12-1

Friday, 6/24/11- Bloomington, Holiday 
Inn and Suites—Issues in Illinois Public Con-
struction Contracting. Presented by the ISBA 
Construction Law Section. 8:55-4:30. ■


