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Billion dollar baby: The Supreme Court will
once again review Anna Nicole Smith case

By Katarinna McBride

t the end of September 2010, the U.S.
A Supreme Court agreed to review the fed-
eral appeals court ruling regarding the

Estate of J. Howard Marshall.
Mr. Marshall married Anna Nicole Smith back
in 1994 and died in 1995, a little more than a
year after the marriage. With the help of his son,
he did irrevocable planning during his lifetime
to transfer the bulk of his estate away from Ms.
Smith, which became the heart of the prolonged
billion-dollar battle between Mr. Marshall’s son,
E. Pierce Marshall, and Ms. Smith. Both Ms. Smith
and E. Pierce Marshall died during litigation, but
their estates and representatives have contin-

ued the fight.

The federal appeals court ruled in early 2010
thatJ. Howard Marshall was mentally competent
and not unduly influenced (by his son, E. Pierce
Marshall) when he executed his estate plan leav-
ing the vast majority of his estate to his son. The
Supreme Court will now review if Ms. Smith (or
Ms. Smith’s estate) received a proper hearing
in federal courts (a procedural question), and
whether state probate courts (Texas) should be
the proper venue for hearing such cases. A rule
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often referred to as the “probate exception rule” :

generally prevents federal courts from hearing
such disputes. Oral arguments are scheduled for
the beginning of 2011. 1

Estate planning by guardians: The next generation

By Robert W. Kaufman, Fischel & Kahn, Ltd.

hen the late Judge Philip R. Toomin au-
Wthored his 1973 article titled “Propriety
of Court Adoption of an Estate Plan for
Incompetents” (1973, 61 lIl. B. J. 608), he was com-
menting on a 1971 amendment to the Probate
Act which allowed the use of a ward’s estate not
only for support of the ward, but also“for any oth-
er purpose which the court deems to be for the
best interests of the ward...” Although this may
have then been a revolutionary breakthrough,
and a clear enhancement of the power of the
court in what was then known as the estates of
“incompetents,’the 1971 amendment was a gen-
eration away from the statutory scheme adopted
in 1996 which authorizes the court to engage in
what is now more conventionally known as es-
tate planning for a disabled ward.
The 1996 provision, as subsequently modi-
fied, is set forth in 755 ILCS 5/11a-18(a-5) as

one of the “[d]uties of the estate guardian” Sig- :
nificantly, the statutory provision states that :
the court “may [emphasis added] authorize the :
guardian to exercise any and all powers over the :
estate and business affairs of the ward that the :

ward could exercise if present and not under dis- :
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ability” Although the drafting of a will for a ward :

is not specifically addressed, such powers “may :
include, but shall not be limited to” a myriad of :
estate planning opportunities, including the
making of gifts, the creation of revocable or irre- :
vocable trusts, and “modifying by means of codi- :
cil or trust amendment the terms of a ward's will :
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or any revocable trust created by the ward, as the :

court may consider advisable in light of changes

in applicable tax laws.”
The reference to “changes in applicable tax
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laws” has previously given rise to an argument
that any changes to the existing estate plan-
ning documents of a ward must be based on
a tax savings rationale. However, this view
was soundly rejected in the recent First Dis-
trict opinion in Zagorski v. Kaleta (In re Estate
of Bozenna Michalak), 2010 lIl. App. LEXIS 869
(1. App. Ct. 1% Dist. Aug. 20, 2010), which was,
perhaps coincidentally, authored by Judge
Toomin's son, Justice Michael P. Toomin, who
now sits in the Fifth Division of said court.

After extensive discussion, the Michalak
court concludes that, since the “broad permis-
sive language” of the statute allows the guard-
ian to “exercise any or all powers over the es-
tate and business of the affairs of the ward that
the ward could exercise if present and not un-
der disability,’and that the same “may include,
but shall not be limited to, the following,” any
references to changes in the applicable tax law
are advisory, not mandatory, in nature. Accord-
ingly, an amendment to the ward’s revocable
trust which did not relate to tax savings was
upheld on appeal.

The First District took a further step in its
September 17, 2010 unpublished Order in
JPMorgan Chase Bank, N.A. v. Peter H. Wemple
(In re Estate of Richard V. Henry) (No. 1-09-1795,
on appeal from Cook County Case No. 2009 P
1779). The Henry court also approved non-tax
related estate planning of a guardian, includ-
ing the drafting of a will for the ward, over ob-
jections that the drafting of a will is not within
the enumerated powers. In reaching its deci-
sion, the court cites the “may include, but shall
not be limited to," language of the statute (Or-
der, p. 7). As a result thereof, it is now clear that
a guardian is considered to have broad estate
planning powers in this state.

Notwithstanding these decisions, however,
there are a number of issues which still must
be resolved by the legislature or courts in the
future. First and foremost of these issues is
reconciling the above provisions of 755 ILCS
5/11a-18(a-5) with that of 5/11a-18(d), which
states that a “guardian of the estate shall have
no authority to revoke a trust that is revocable
by the ward...”" It is unclear how one may exer-
cise a number of powers under (a-5), including
the amendment of a trust, but not have the au-
thority under (d) to revoke a trust, given that
an “amendment and restatement” of a trust is
essentially a revocation of the prior document.

A second issue which will require further
attention is that of standing. Who has a right to
notice, and to what extent may such individu-
als participate in a trial court determination
of the estate planning intent of the ward, are
also issues which still need to be addressed.

Notwithstanding the fact that pour over wills
and living trusts are routinely used as substi-
tutes for traditional dispositive wills, Michalak
says that contingent beneficiaries of an exist-
ing living trust have standing to participate,
while Henry takes the position that named
beneficiaries of an existing will do not. There is
no compelling reason why standing should be
determined on this basis.

A final issue relates to the 1958 lllinois
Supreme Court decision in Peters v. Catt,
154.N.E.2d 280, in which it was held that“a tes-
tator, when making a will, must have sufficient
mental capacity to know the natural objects of
his bounty, to comprehend the kind and char-
acter of his property, to understand the par-
ticular business in which he is engaged, and
to make disposition of his property according
to some plan formed in his mind. However, he
does not have to be of absolutely sound mind
in every respect in order to have sufficient
mental capacity to make a will”

The impact of this case was reflected in the
1979 decision in the Estate of Anna J. Letsche,
392 N.E. 2nd 612. In Letsche, an individual who
had been adjudicated“incompetent”arranged
for the preparation of a will on her own behalf.
Court approval of the ward’s will was not ini-
tially sought. Upon challenge, however, the
First District held that “nowhere does the stat-
ute direct the conservator to obtain approval
of a will executed by a ward. Furthermore, if
the ward has the mental capacity required
to execute a will, then he may dispose of his
property by a will without involvement of the
conservator or approval of the court. The fact
that a conservator has been appointed is not
conclusive on the issue of whether the ward
possesses the requisite mental capacity.”

These two cases demonstrate that, even
after an adjudication of disability, an lllinois
ward has the right to make his or her own tes-
tamentary decisions provided that he or she
then has “testamentary capacity.” How this will
impact the statutory right of the guardian to
do estate planning for the ward, and whether
the guardian must first determine and allege
that the ward does not have such requisite ca-
pacity, are issues for future cases as well.

Accordingly, although we have come a
long way since the 1971 amendment, and
the opportunities for guardians to document
the intentions of a ward have significantly in-
creased as a result of recent decisions inter-
preting the 1996 amendment, we still have
conflicting authority on related matters. We
look forward to a future generation of addi-
tional legislative and judicial input to clear the
way. ll
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A question of health

By Jay S. Goldenberg

s one who has spent a lot of time
Ain hospitals, I've had to face several

interesting issues regarding agency
and health care powers of attorney.

My wife is my primary Health Care Agent,
followed by my two daughters. Under
HIPAA, hospitals have the right to divulge
information on my status to the designated
agent and to nobody else.

To remedy this problem, | have added
the following language to the statutory
form just after Paragraph 5 (which lists suc-
cessor agents).

Without changing the order of
succession as agent, | give permission
to any health care provider to release
any and all of my medical informa-
tion to any successor agent named
hereunder, regardless if acting.

So far, this language has been suffi-
cient. H
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lllinois Client Interview Forms
3rd Edition — 2008 Update

Chris Freese — Editor (1st Edition)
Timothy E. Duggan ~ Editor (2008 Update)

Prepared on May 1, 2008

Order at www.isba.org/bookstore or by calling

ILLINOIS CLIENT INTERVIEW FORMS

New and improved forms to help keep you focused while interviewing
new clients. Add to or delete information from the forms so that they
conform to your personal choice of interview questions. Use them on your
computer while interviewing, or print them out before the interview. This
is the Third Edition of these forms which have been revised in accordance
with suggestions from attorneys who have used our old forms. There are 28
basic forms covering family law, estates and wills, real estate, incorporation,
DUI, power of attorney, personal injury, and other subjects. A valuable tool
for any attorney, keeping your client files uniform.

Forms are available on a compact disc (compatible with Word or Word
Perfect). Compiled by members of the ISBA General Practice Section Council,
and edited by Timothy E. Duggan. $25 members/$35 nonmembers.

Need it NOW?

Also available as one of ISBA's FastBooks.
| View or download a pdf immediately using

amajor credit card at the URL below.

£ FastBooks prices:
Illinois Client Interview Forms
F, $22.50 Members/$32.50 Non-Members

Janice at 800-252-8908 &

Illinois Client Interview Forms

$25 Member/$35 Non-Member
(includes tax and shipping)
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Illinois has a history of
some pretty good lawyers.
We're out to keep it that way.
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- Through ATG Trust,
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" Contact us for information.
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 INFO@ATGTRUST.COM

Missing and Unknown Heirs Located
No Expense to the Estate
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CHICAGO, IL 60606-4654
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my word processor.

Then | learned how WealthDocx™ could improve my drafting
efficiency and increase my profitability. The time | save allows me
to see twice the number of clients | used to see.

Today, my new partner and | appreciate the new strategies and
improvements in WealthDocx. We are using its new Domestic
Asset Protection Trust module to serve the asset protection needs
of physicians, dentists and other high-risk business clients.

For more information, ®
call 1-888-659-4069, ext. 819 Wea.lthCounsel
orveatnCanse, LG Powered by u WealthDocx™7

View our WealthDocx demo at www.wealthcounsel.com  +  Access Our Free Resources Library
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Upcoming CLE programs

To register, go to www.isba.org/cle or call the ISBA registrar at 800-252-8908 or 217-525-1760.

November

Tuesday, 11/2/10- Teleseminar—Maxi-
mizing Tax Benefits in Real Estate, Part 1.12-1.

Wednesday, 11/3/10- Teleseminar—
Maximizing Tax Benefits in Real Estate, Part
2.12-1.

Wednesday, 11/3/10- Chicago, ISBA Re-
gional Office—Due Diligence in Mergers &
Acquisitions. Presented by the ISBA Business
Advice & Financial Planning Section. 9-4:30.

Thursday, 11/4/10- Lombard, Lindner
Learning Center—Real Estate Update 2010.
Presented by the ISBA Real Estate Section.
9-4:45.

Thursday, 11/4/10- Chicago, ISBA Re-
gional Office—Bankruptcy Basics from the
Experts. Presented by the Commercial, Bank-
ing and Bankruptcy Council. 8:55-4:15.

Friday, 11/5/10- Chicago, ISBA Region-
al Office—Trial Practice- Voir Dire to Appeal.
Presented by the ISBA Civil Practice and Pro-
cedure Section. 8:30-5:00.

Friday, 11/5/10- Bloomington, Holiday
Inn and Suites—Current Issues in Criminal
Law. Presented by the ISBA Criminal Justice
Section; co-sponsored by the ISBA Traffic
Laws and Courts Section. 9-4:15.

Tuesday, 11/9/10- Teleseminar—Uni-
form Commercial Code Toolkit, Part 1: Prom-
issory Notes. 12-1.

Wednesday, 11/10/10- Teleseminar—
Uniform Commercial Code Toolkit, Part 2:
Equipment Leases. 12-1.

Thursday, 11/11/10- Teleseminar—Uni-
form Commercial Code Toolkit, Part 3: Se-
cured Transactions. 12-1.

Thursday, 11/11/10- Webcast—Ethics
in Estate Planning. Presented by the ISBA
Trust and Estates Section. 12-1. <http://
isba.fastcle.com/store/seminar/seminar.
php?seminar=5793>.

Friday, 11/12/10- Chicago, ISBA Re-
gional Office—Federal Tax Conference - Fall
2010. Presented by the ISBA Federal Taxation

Section. TBD.

Friday, 11/12/10- Teleseminar—Ethics
for Business Lawyers. 12-1.

Tuesday, 11/16/10- Teleseminar—Tax
Concepts for Closely Held Companies. 12-1.

Thursday, 11/18/10- Teleseminar—Es-
tate Planning to Avoid Probate. 12-1.

Thursday, 11/18/10- Carbondale,
Southern lllinois University—Mechanics
Liens and Construction Claims. Presented by
the ISBA Special Committee on Construction
Law; co-sponsored by the ISBA Commercial,
Banking and Bankruptcy Section. TBD.

Friday, 11/19/10- Teleseminar—Claims,
Liens and Surety in Construction Law. 12-1.

Friday, 11/19/10- Chicago, ISBA Re-
gional Office—Current Issues in Criminal
Law. Presented by the ISBA Criminal Justice
Section; co-sponsored by the ISBA Traffic
Laws and Courts Section. 9-4:15.

Tuesday, 11/23/10- Teleseminar—Role
of Insurance in Real Estate. 12-1.

Tuesday, 11/30/10- Teleseminar—Ad-
vanced Techniques in Charitable Giving. 12-
1.

Tuesday, 11/30/10- Chicago, Bilandic
Building Auditorium—Ethics for Govern-
ment Lawyers. Presented by the Government
Lawyers Committee. 12:30-4:45.

December

Wednesday, 12/1/10- Teleseminar—Es-
tate Planning for Family Businesses, Part 1.
12-1.

Thursday, 12/2/10- Teleseminar—Es-
tate Planning for Family Businesses, Part 2.
12-1.

Tuesday, 12/7/10- Teleseminar—Offers-
in-Compromise. 12-1.

Wednesday, 12/8/10- Teleseminar—
Structuring Real Estate Investment Vehicles.
12-1.

Thursday, 12/9/10- Chicago, USEPA Re-
gion V—Green-Surfing the Internet: A Prac-
tical Guide for Environmental Practitioners.
Presented by the ISBA Environmental Law
Section. 9-11am; 12:30-2:30pm; 3-5. 20 max
per session.

Thursday, 12/9/10- Friday, 12/10/10-
Chicago, Sheraton Hotel—Mid-Year Master
Series Programming. Presented by the lllinois
State Bar Association.

Monday, 12/13/10- Teleseminar—Em-
ployees V. Independent Contractors: Employ-
ment & Tax Implications. 12-1.

Tuesday, 12/14/10- Teleseminar—What
Employment Lawyers Need to Know About
Social Media. 12-1.

Wednesday, 12/15/10- Teleseminar—
Partnership/LLC Agreement Drafting, Part 1.
12-1.

Thursday, 12/16/10- Teleseminar—
Partnership/LLC Agreement Drafting, Part 2.
12-1.

Tuesday, 12/21/10- Teleseminar—Fam-
ily Feuds in Trusts. 12-1.

Wednesday, 12/22/10- Teleseminar—
Structuring Joint Ventures in Business. 12-1.

January

Friday, 1/7/11- Chicago, ISBA Regional
Office—2011 Family Law CLE Fest. Present-
ed by the ISBA Family Law Section. TBD.

Friday, 1/14/11- Chicago, ISBA Region-
al Office—New Laws for 2010 and 2011. Pre-
sented by the ISBA Standing Committee on
Legislation. 12-2.

Friday, 1/21/11- Chicago, ISBA Region-
al Office—The Health Care Reform Act- An
Overview for the Health Care Attorney. Pre-
sented by the ISBA Health Care Section. 9-12.

Friday, 1/21/11- Collinsville, Gateway
Center- Mississippian Room—Tips of the
Trade: A Federal Civil Practice Seminar- 2011.
Presented by the ISBA Federal Civil Practice
Section. 8:30-11:45. 1
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AREYOUR FEES RECOVERABLE? Find out before you take your next case.
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NEW
RELEASE!

Timothy E. Duggan, Editor

Guide to

ILLINOIS STATUTES FOR
ATTORNEYS’ FEES

2010 Edition (statutes Current thru 3-1-10)

xR 1LLINOIS STATE
IR BAR ASSOCIATION

2010 GUIDETO ILLINOIS STATUTES FOR ATTORNEYS’ FEES

New and Updated Listings on Recoverable Fees
Current through March 1, 2010.

The new edition of this handy book lists provisions in the Illinois Need it NOW?
Compiled Statutes that authorize the court to order one party to pay
the attorney fees of another. No matter what your practice area, this
book will save you time — and could save you money!

Also available as one of ISBA’s FastBooks.
View or download a pdf immediately using

a major credit card at the URL below.
In the 2010 edition you'll find new and updated listings on recoverable

fees in Animal Safety, Credit Card Liability, the Marriage and
Dissolution of Marriage Act, Consumer Fraud, the Freedom of FastBooks prices:

Information Act, and more. And the new alphabetical listing of Acts 2010 Guide to Illinois Statutes for
makes it even more useful. Attorneys’ Fees

Prepared by members of the ISBA General Practice Section Council $32.50 Members/$47.50 Non-Members
and edited by council member Timothy E. Duggan, it's a guide no
lawyer should be without.

Order at www.isba.org/store :
or by calling Janice at 800-252-8908 f
or by emailing Janice at jishmael@isba.org ¢ /54
[
(&

2010 Guide to Illinois Statutes for Attorneys’ Fees
$35 Members/$50 Non-Members lllinois has a history of

some pretty good lawyers.
We're out to keep it that way.

(includes tax and shipping)



ORDER YOUR 2011 ISBA
ATTORNEY'S DAILY DIARY TODAY!

It’s still the essential timekeepng too]for every lawyer’s desk and as user—friendly as ever.

The ISBA Daily Diary is an attractive book,
s always, the 2011 Attorney’s Daily Diary  with a sturdy, flexible sewn binding, ribbon marker,

is useful'and nserifmendlys and elegant silver-stamped, rich gray cover.
It’s as elegant and handy as ever, with a sturdy
but flexible binding that allows your Diary to lie flat Order tOday for $27.95 N o oo hipping)

casily.

The Diary is especially prepared for Illinois
lawyers and as always, allows you to keep

accurate records of appointments and

The 2011 ISBA Attorney’s Daily Diary
ORDER NOW!

Order online at

billable hours. It also contains information
about Illinois courts, the Illinois State

Bar Association, and other useful data.

https: / / www.isba.org/ dailydiary
or b)/ calling Janice at §00-252-8908.
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