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BY MARY ANN CONNELLY & STANLEY KAMINSKI
This edition of Tax Trends features an
article written by Stanley R. Kaminski
and Lauren A. Ferrante on the sourcing
of sales of tangible personal property for
income tax purposes. In determining the
amount of income a state can tax, the state
uses factor apportionment. One of those
factors is the sales factor. As a result, how
you determine the sales that go into the

numerator of the sales factor will impact the
amount of income that can be taxed by the
state. The article addresses the destination
and delivery rules used by various states to
source sales of tangible personal property.
The article discusses how these rules differ
and how they are the same depending on
how the state interprets them. n
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Sourcing of TPP: When Destination and
Delivery Dovetail
BY STANLEY R. KAMINSKI & LAUREN A. FERRANTE
Courts and commentators have recently
spilled much ink grappling with state tax
apportionment laws and the divergent
interpretation of those laws. As one would
expect, the apportionment of receipts
from the sale of services and intangible
property make up much of this discussion,
especially considering the prevalence of
those sales in the U.S. economy and the
somewhat amorphous nature of those
products.1 However, the sourcing of the
sales of tangible personal property (TPP)
is still a hot topic and one that surprises
practitioners with its various twists and
turns.
Ohio’s recent decisions serve as a good
example of the sourcing issues that continue
to arise in the sale of TPP.2 These cases deal
with the concepts of delivery, receipt, and

destination and how these terms may not
mean the same thing depending on the
state. These cases also serve as a reminder
that, like the sourcing of services and
intangibles, sourcing of TPP can be complex
and nuanced in some circumstances.
Ohio’s recent cases applied Ohio’s
commercial activity tax (CAT) TPP
sourcing provision, which states in part:
Gross receipts from the sale of tangible
personal property shall be sitused to this
state if the property is received in this state
by the purchaser. In the case of delivery of
tangible personal property by motor carrier
or by other means of transportation, the
place at which such property is ultimately
received after all transportation has been
completed shall be considered the place
where the purchaser receives the property.3

Several other states, including Louisiana,
North Carolina, and South Carolina, use a
similar “ultimately received” standard for
the income tax sourcing of TPP,4 and several
states have adopted a destination sourcing
rule for this property, including dock sales
of TPP (when a customer picks up goods at
a seller’s location and has them transported
to a destination out-of-state).5
The CAT TPP sourcing statute was at the
center of the dispute in Greenscapes,6 which
essentially was a dock sale fact pattern case.
Greenscapes Home and Garden Products
Inc. was a Georgia corporation selling
lawn and garden products at wholesale to
primarily big box retailers.7 Greenscapes
did not have property or employees in Ohio
and did not market in Ohio.8 Greenscapes’s
Continued on next page
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customers were headquartered outside Ohio
but had distribution centers in the state.9
When customers placed orders, they provided
Greenscapes with a delivery address, and the
company prepared a bill of lading reflecting
that address.10 Customers arranged for their
purchases to be picked up at the company’s
Georgia facility,11 and on pickup Greenscapes
provided the driver with the bill of lading.12
Greenscapes had no ability to track the
product after it left the Georgia facility.13
On audit, the Ohio Department of Taxation
assessed CAT against Greenscapes based
on the bills of lading, concluding that those
listing Ohio delivery addresses were Ohio
sales under the TPP sourcing statute.14
Greenscapes disputed the department’s
conclusion and argued that even though
the goods were delivered to customers’
Ohio distribution facilities, the goods were
not taxable by the state because they were
ultimately received by the customer outside
Ohio.15 Greenscapes read the sourcing
statute as allowing for the sourcing of sales
at the destination where the products are
ultimately transported by the customer, and
contended that because the goods delivered
to Ohio warehouses were destined for sale
at its customers’ retail stores in other states,
they should not be taxable by Ohio. However,
because of the auditor’s reliance on the bills
of lading showing an Ohio “ship to” address,
the state looked to Greenscapes to present
evidence that the purchases actually ended
up outside Ohio for sale.16 Greenscapes
lacked the records to show where the goods
were ultimately received because it could not
track the goods after they were loaded onto
the carrier’s truck in Georgia.17 The Board of
Tax Appeals (BTA) used this fact as the basis
to deny Greenscapes’s argument, writing:
“While it may be true that the goods appellant
sells may be removed from Ohio, after being
shipped from appellant to Ohio, for ultimate
sale in one of its customers’ retail locations,
the lack of information about any such
further transportation forecloses appellant’s
argument.”18 As a result, the BTA relied on
the shipping information and bills of lading

maintained by Greenscapes to conclude that
where the goods were ultimately received for
purposes of sourcing was Ohio, rejecting the
company’s argument that Ohio was merely
the delivery location.
Since Greenscapes, the BTA relied on the
decision in two similar instances to find that
sales of TPP were ultimately received at their
delivery location, also rejecting taxpayer
arguments to the contrary.
In Mia Shoes, the BTA held that a
wholesaler’s goods shipped to retailers’ Ohio
warehouses for distribution nationwide were
Ohio sales under the CAT TPP sourcing
statute.19 Mia Shoes was a wholesaler of
footwear headquartered in Florida.20 The
footwear was manufactured abroad and
shipped to California or Florida.21 There, Mia
Shoes transported the footwear by common
carrier to its national retailer customers, some
of which had Ohio distribution facilities.22
Mia Shoes lost the ability to track the goods
on delivery to its customers.23 On audit,
the department assessed CAT on the goods
shipped to the Ohio facilities, and Mia Shoes,
as in Greenscapes, challenged the assessment
on the basis that while the goods were
initially received at warehouses in Ohio, they
were transported by the customer to out-ofstate to customers’ stores where they were
ultimately received.24 Also like Greenscapes,
the commissioner and BTA rejected this
argument.25
As a proxy for identifying where the
footwear was ultimately received, Mia Shoes
sought to source sales shipped to a customer’s
Ohio warehouse based on the customer’s
percentage of retail stores in Ohio versus
out-of-state stores.26 The BTA rejected this
alternative: “As was the case in Greenscapes,
the evidence shows that Mia Shoes shipped its
goods to Ohio, knew it was shipping goods to
Ohio, and lost visibility of the goods once they
were delivered to the customers in Ohio.”27
The BTA followed its decision in Mia
Shoes with a similar one in Henry Rac Holding
Corp.28 In this case, the taxpayer, an out-ofstate rifle and shotgun manufacturer, sold and
delivered guns to distributors, some of which
2
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were located in Ohio.29 The distributors, in
turn, sold the guns to retailers, which sold
to consumers.30 On audit, the department
issued the taxpayer an estimated CAT
assessment based on its estimated gross
receipts derived from gun sales to Ohio
distributors.31 Before the BTA, one of the
taxpayer’s arguments was that because
its sales of guns to its customers were
ultimately transported outside Ohio by
its customers, the gun purchases were not
ultimately received in Ohio and thus were
not taxable under the CAT TPP sourcing
statute.32 The BTA succinctly rejected this
argument by citing Greenscapes and Mia
Shoes33:
The facts of this case are analogous
to both Greenscapes and Mia Shoes. In
all three cases, an out of state producer
shipped products into Ohio, and the three
companies knew the products were shipped
into Ohio. All three made the argument that
some products were destined for locations
outside of Ohio but did not prove how many
or which products were transported outside
of Ohio.34
Looking to the ultimate destination of
the transportation between the seller and
buyer continues to be the sourcing test
used in Ohio. But, as the Ohio decisions
have shown, this is different than where
the buyer may later transport the property
for subsequent sale after the initial sale. As
the Ohio Tax Commission recently held in
Rezolex Ltd. Co., citing the above BTA cases:
The statute’s second sentence requires
that, whenever delivery involves
transportation, the gross receipts from the
sale of tangible personal property must
be sitused to the location at which the
purchaser ultimately receives it after all
transportation (between the seller and the
purchaser) has come to an end. 35
So in the cases discussed here, while
it was argued that the TPP at issue was
only initially delivered to warehouse
locations where the purchaser intended
to temporarily store it until the purchaser
shipped it to its ultimate destination, the
law on the other hand looks to apportion
the seller’s sales to “the place at which
such property is ultimately received after
all transportation has been completed.”36
As a result, in all three Ohio cases, “all
transportation has been completed”
from the seller’s perspective when the
TPP reached its Ohio (delivery) location;

the taxpayers’ lack of evidence showing
continuing transportation supports this
notion. Further, even if the tribunals were
to require (rather than allow) taxpayers to
pay CAT based on where a customer, on
its own accord, ultimately located the TPP
after delivery, compliance with Ohio’s TPP
sourcing statute could be administratively
burdensome, if not impossible. Moreover, as
demonstrated here, the taxpayers simply did
not have or could not obtain information
regarding where their customers shipped
the TPP. And, more importantly, it would
appear directly contrary to the statute since
the transportation between the seller and
buyer was completed for their sale when the
products reached the buyer’s distribution
facilities.
The Ohio cases interpreting the
CAT statute plainly demonstrate that
the sourcing of TPP is not always a
straightforward issue. While delivery
location, ultimate destination, and ultimate
receipt location can be considered different
concepts, they are closely related in some
circumstances and in practice may be
deemed to have the same meaning.n
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