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Rule 801. Definitions That Apply Rule 801. Definitions Rule 801. Definitions 
to This Article; Exclusions from 
Hearsay 

(b) Declarant. "Declarant'' means 
the who made the state-
ment. 

(c) Hearsay. "Hearsay" means a 
statement that: 

(I) the declarant does not 
make while testifYing at rhe cur
rent trial or hearing; and 

(2) a party offers in evidence 
to prove the truth of the matter 
asserted in the statement. 

{a) Statement. (a) Statement. A is 
(1) an 

assertion. assertion. 

(b) Declarant. A "declarant" is a (b) Declarant. is a 
who makes a statement. person who makes a statement. 

(c) Hearsay. "Hearsay" is a 
statement, other than one made by 
the declarant while testifYing at the 
trial or hearing, offered in evidence 
to prove the truth of the matter as
serted. 

Author's Commentary to Ill. R. Evid. 801 (c) 

the non-
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(c) Hearsay. "Hearsay" is a 
statement, other than one made by 
the declarant while testifYing at the 
trial or hearing, offered in evidence 
to prove the truth of the matter as
serted. 



should 

witness has the same as op-

to the inherent trustworthiness of the 

Where the common law and 

consistent statement is admitted into 

ev1•cier1ce, an instruction from the court in-

the of its limited rehabilitative 

purpose is 

288 Ill. App. 3d at 457-58 (citations and 

internal quotation marks omitted). It should be 

noted that the statement from Lambert is 

the as substantive of 

consistent statements, which 

FRE 801 )(B) was not codified in the Illinois evi-

dence rules. Consistent with the 

in Illinois 

admitted 
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defendant home pregnancy that indicated she 

hYC>On:>nt WaS not inadmissible be-

it was offered to establish that the vic-

tim was pregnant, but to prove that defendant had 

"'""''Af'""''"n of the substantial 

is offered for the relevant 

purpose of that B said it is admis-

if offered to prove that event X it is 

vide context for other admissible statements, 

are not because are not admitted for 

their truth. See e.g., United States v. 701 

E3d 1142 Cir. 201 other cases and 

cbtt:>rt1C>ntc of confidential 

"'u'""''r"' were not hear-

112 



(d) Statements That Are Not 
Hearsay. statement meets 

following conditions is not 

(1) A Declarant-Witness's 
Prior Statement. The declarant 
testifies and is subject to cross
examination about a prior state
ment, and the statement: 

(A) is inconsistent with the 
declarant's testimony and was 
given under penalty of perju
ry at a trial, hearing, or other 
proceeding or in a deposition; 

(B) is consistent with the 
declarant's testimony and is 
offered to an or 
implied charge that the declar
ant recently fabricated it or 
acted from a recent improper 
influence or motive in so tes
tifying; or 

(d) Statements which are not 
hearsay. statement is not 

(1} Prior statement by wit
ness. The declarant ar 
the trial or hearing and is subject 
to cross-examination concerning 
the statement, and the statement 
is 

(A) inconsistent with the 
declarant's testimony, and was 

under oath 

a;.,,;~tt;;;7~=;_;;;;~~~· at a tri
al, hearing, or other proceed
ing, or in a deposition, or 

(B} consistent - with the 
deEll:ffil:E:f's feSfi~ 
offered fe rebut an apress or 
implied charge againsf tee~ 
~-recent fabriauion or 
improperinflHence or moti'>'e, 
or 

113 
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(d) Statements Which Are Not 
Hearsay. A statement is not 

if 

(1) Prior Statement by Wit
ness. the 
declarant testifies at the trial or 
hearing and is subject to cross
examination concerning the 
statement, and the statement is 

(A) inconsistent with the 
declarant's testimony 

~~~~~~,and-

Lll was under 
oath at a trial, hearing, or 
other proceeding, or in a 
deposition, 
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(C) a person as 
someone the declarant per

earlier. 

one of identification of 
a person made after perceiving 
the person; 

!ill one of identification of 
a person made after perceiving 
the person. 

Author's Commentary to Ill. K. Evid. 801 (d)(1) 

As indicated in the Author's to Ill. R. That is so ue<~au'""'• under the are admis-

Evid. FRE 801 )(B) has not been adopt- In criminal cases, IRE 801 

because Illinois does not allow such consistent 

statements to be admitted but only for 

rebuttal or rehabilitative purposes. See further com

mentary below. 

FKE 801 both to civil and criminal 

cases. IRE 801 

ed FRE 801 but it does not 

The Illinois rule to criminal cas-

in civil cases, prior inconsistent statements 

under oath are not admissible as "not 

np;;"<;;>'\1 in Illinois. 

(1 )(A)(2) also substantive as "not 

to a prior inconsistent statement of a wit

ness that narrates, or events or 

conditions about which the witness had personal 

knowledge, when (a) the statement is proved to 

have been written or signed by the or (b) 

l\MIPfl1CJP<O at the relevant nrrlrPI:>fi. 

made the statement, or (c) the witness's prior 

statement is to have been elec-

recorded. 

Note that to be admitted under IRE 

inconsistent 



OF 

either a civil or a criminal 

nnir<>lm<>·nt< of the statnte were met, the witness's re- be aware of and abide 

corded statement did not narrate events within her which 

n<>Jr..nn::u Kn!)Wied!!e, bUt What WaS told tO her ment tO tm:nP:>rh 

3d 919 (2008) (in less the 

n""'"'"'" Of affirmatiVe fi::~t11::l<~P" 

inconsistent statement is cnru:r=mnua.'" 

ment, some of what witness stated was told to her of the witness is an insufficient basis for 

and thus not admissible under the Failure to 

statute, and some of what she stated was n<>:rcnn::>l 

seen by her and thus was admissible). case. For a dis-

cussion of these see People v. 

The effect of these IRE 801 385 IlL App. 3d 919 (2008). 

when the rules' nrr»!f<;J£>J"' 

criminal cases, not Cases relevant to whether prior statements of wit-

inconsistent statements, but also substantive nesses are "inconsistent" include: 

128 IlL 2d 87-88 (1989) 

is inconsistent 

115 8oi 



115-10.1. The court relied 

statements do not need statement to 

trial about offender's 

and that the term "in-

includes evasive answers, or The common-law rule continues to in Illinois: 

The court concluded that the 

un~v"Ju" statement, recorded the after 

was inconsistent with his trial testi-

mony and sufficient to constitute a inconsis

tent statement The court also held that there was 

a consistent statement is admissible for rebut

tal or rehabilitative purposes if it was made before 

or prior to an but it is not sub

~r;;,,"'r"''"''v admissible and thus does not qualify as 

no confrontation violation because the victim was "not n"''""'•'r (as the federal rule provides) or as an 

trial and was to to the rule. 

cross-examination. 

IRE 801 )(B) (addressing substantive admissibil-

Note that FRE 801 of evidence of bear-

sistent statements of witnesses is identical to 

sible when "offered to rebut express or FRE 801 

the declarant of recent fabrication sent a in Illinois law because section 115-

11 

12 of the Code of Criminal Procedure of 1963 (725 

ILCS 5/11 

substantive 

Under the 
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An Opposing Party's 
Statement. statement is 

(B) is one the mani-
it adopted or be

lieved to be true; 

(C) was made by a person 
whom the parry authorized to 
make a statement on the sub
ject; 

(D) was made by the par
ry's agent or employee on a 
matter within the scope of 
that relationship and while it 
existed; or 

(E) was made by the parry's 
coconspirator during and in 
furtherance of the conspiracy. 

The statement must be consid
ered but does not by itself establish 
the declarant's authority under (C); 
the existence or scope of the rela
tionship under (D); or the existence 
of the conspiracy or participation in 
it under 

{2) Admission by party-
opponent. statement is 

in 

1lldl1111L~"''"~u an 
in its truth, or a statement by 
a authorized the parry 
to a statement concerning 
the subject, or (D) a statement 
by the parry's or servant 
concerning a matter within the 
scope of the agency or employ
ment, made during the existence 
of the relationship, or (E) a state
ment by a coconspirator of a par
ry during the course and in fiu
therance of the conspiracy. 
contents ohhe statement shall be 
~~~·notalonesu~ 

ficient to establish the dec~ 

tHe~~~~~~~HH~~~ 

tio~.an4scoptH'~~ 
subdi•lision ~D}, or the existence 
of the conspiracy and the partici 
pation therein of4e declarant 
and the~·~ 
5tatement*e:ffered unaer subdi-

Author's Commentary to Ill. R. Evid. 801 (d)(2) 

11 
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(2) Admission by Party-Op-
starement is niTPf"?'fl 

a statement a 
parry to make 

the sub
or (D) a statement by the 

parry's agent or servant concern
ing a matter within the scope of 
rhe or employment, made 
during the existence of the rela
tionship, or (E) a statement by a 
coconspirator of a party during 
the course and in furtherance of 
the 

RuLE 8or 



ator statements as an ext:e~ltlcrn 

definition 

out that such modi

fied the Illinois Rules of Evidence. The court 
11Rather than continue to refer to such 

statements as an 

and thus 

ILLINOIS RULES OF 

in resolves the 

Aooellate Court about which amJro•acn 

is consistent with the fed

to 

at , 5. The core issue addressed in Denson was See Pavlik v. Wai-Mart Stores, 

whether certain statements made 1060 (2001 ), for a discussion rru~r~wm the split 

were 

under the common law and under IRE 801 

The court found that some of the state-

"'"""'""' as statements in furtherance of the 

while others were mere narrative and thus were 

not admissible because were not 

made furtherance of the rnr1"nir;:u-v 

11 

of the rule, which includes subsection (D) with

out the of authority to speak, makes 

it clear that authorization is unnecessary. See also 

section (6) under the /'Modernization" discussion 

in the Committee's commentary on page 3 

of this 



Rule 802. The Rule Against 
Hearsay 

. a statute; 

rules; or 

other 
Supreme Court. 

for 

Rule 802. Hearsay Rule 

Author's Commentary to Ill. R. Evid. 802 

hY<>-O>YYlArll"f<>fi federal 

11 

Rule 802. Hearsay Rnle 

RuLE 802 



Rule 803. Exceptions to the Rule 
Against Hearsay-Regardless 
ofWhether the Declarant Is 
Available as a Witness 

(1) Present Sense Impres-
sratement or 

an event or condition, 
made while or immediately 

perceived it. 

Rule 803. Hearsay Exceptions; 
Availability of Declarant 
Immaterial 

OF 

Rule 803. Hearsay Exceptions; 
Availability of Declarant 
Immaterial 

[IRE is Reserved Illi-
not adopted FRE 803(1) 

Impression exception 
HLdi,d.V rule] 

Author's Commentary to Non-Adoption of Fed. R. Evid. 803(1) 

In Estate of Parks v. 289 Ill. 3d 976 court relied on the sense exc:eptmn as well 

the court noted that it was unaware of any as the business records and the excited utterance 

ex(:epnor1s to approve admission of ISPERN radio Illinois case that the 

311 IlL communications a chase of a stolen 

vehicle that resulted in a homicide. 

v. 373 Ill. App. 3d 745 (2007), the 

(2) Excited Utterance. A state
ment to a event or 
condition, made while the declar
ant was under the stress of 
ment that it caused. 

(2) Excited utterance. A state
ment relating to a startling evenr or 
condition made while the declarant 
was under the stress of excitement 
L<ll.iC>Lu by the event or condition. 

Author's Commentary to Ill. R. Evid. 803(2) 

1 

(2) Excited Utterance. A state
ment relating to a startling event or 
condition made while the declarant 
was under the stress of excitement 
'-'«1..1.:'\Lu bv the event or condition. 

/ 



(3) Then-Existing Mental, Emo
tional, or Physical Condition. 

or 
as mental pain, 
health), but not including a state-
ment of or belief to 
the remembered or believed 
unless it relates to the validity or 
terms the declarant's will. 

Then existing mental, emo
tional, or physical condition. A 

unless it relates to the execution, re
vocation, identification, or terms of 
declarant's wilL 

Author's Commentary to Ill. R. Evid. 803(3) 

ILLINOIS RULES OF 

(3) Then Existing Mental, Emo
tional, or Physical Condition. A 

pain, and bodily health), 
but not 

a statement memory ot 
belief to prove the fact remem
bered or believed unless it relates 
to the execution, revocation, 
identification, or terms of declar-

, 
ants 

substantive evidence of its contents 

gun and that she could not 

17811L 2d 141, 155 

defendant dis-

were inadmissible issue 

WnPTf,<Pr defendant's COnduct With 

was achieved use of ~ defendant not 

the declarant and the declarants' statements had 

defendants' state 

121 



Note that, though the Illinois rule is substantively 

identical to its federal counterpart, the placement 

of it as an 803 rule (where the availability of the 

declarant as a witness is immaterial) represents a 

substantive change. That is so because Illinois deci

sions had the of the out-of-

IlliNOIS OF hVIDl~N<:E 

statements that defendant "was 

"wanted to know where she was and what she was 

were not <~dJni.:;.:;ihiPt 

on common-law prind-

as Lawler and 

are relevant to IRE 803(3)(6) for distin-

as to 

the state of mind of another person (which are not 

(4) Statement Made for Medi
cal Diagnosis or Treatment. A 
statement that: 

(4) Statements for purposes 
of medical diagnosis or treat
ment. Statements made for pur

(4) Statements for Purposes of 
Medical Diagnosis or Treatment. 

poses of 
(A) is made for-and is rea-

diagnosis or treatment; and toms, 

and describing medical 
or 

(A) Statements made for pur

poses of ~~~~~~;;~~~~~ 



ILLINOIS RULES OF 

Author's Commentary to Ill. R. Evid. 803(4) 

IRE 803(4)(A) is identical to FRE the victim's or 

803(4) as it to statements made for treat- treatment 

ment purposes but, consistent with Illinois com-

mon the Illinois rule differs from the federal Note that the version of IRE 803(4){8) was 

rule in not as an to the 

statements made for medical ru:>anr><::tc effective 2012. The rule amendment oc-

liti1i!ation or to obtain for curred in Public Act 96-1551, effective 

nGwe'ver. that the rule allows the non- 1 2011, the General amended sec-

of statements made to a tion 11 5-13 section numbers re-

section numbers that had been ret1ea1em. 

and it also altered the numbers of numerous 

statutes that relate to offenses the Criminal 
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In 58 IlL 2d 178 

aa<JPtlon of the Federal Rules of r.nrlt>r1rP 

to a doctor for treatment purposes are 

admissible. 

In 405 Ill. 

discussed 

"''"'m,:.nt:>rv on illinois 

mh>rn">rtc to Fed. R. Evid. 41 

which denies The court held that the 

statement that she had not had 

intercourse, made to a doctor 

victim of a sex was admissible because it 

was relevant to the issue of based on the 

court held that a nurse's examination of the victim the doctor, a 

about a nurse's note the sexual sexual assault had occurred. 

assault of the victim was not 

relevant to the nurse's actions in 

But even if it were the court held, it was 

admissible under section 11 5-13 as an ex(:eJ:lttc•n 

to the hearsay rule, adding that the information on 

the note was taken by a nurse other than the nurse 

who testified at trial was not a bar to the admission 

of the evidence. Moreover, the court the evi

dence was not /!testimonial and therefore 

did not violate the Confrontation 

to the in Cra'Nford v. lilt=•cnrnnrr.n 541 u.s. 
36 

379 IlL App. 3d 441 the 

the admission of the victim's statement to 

a doctor that she had been "tied and raped," over 

the defendant's contention that she had not sought 

treatment, but evidence collection. The court 

held that the statement the who 

was unable to be for trial because of a med-

was admissible as an to 

based on Fa/aster's holding that 



(5) Recorded Recollection. (5) Recorded recollection. (5) Recorded Recollection. 

(A) is on a matter witness 
now can

~uvul',Hto 

(B) was or 
when the matter was 

the 
and 

(C) accurately reflects the 
knowledge. 

If admitted, the record may be 
read into evidence bur may be re
ceived as an exhibit only if offered 
by an adverse parry. 

Author's Commentary to Ill. R. Evid. 803(5) 

The first sentence of IRE 803(5) is identical to the In Kociscak v. 2011 !LApp (1st) 102811, the 

nr~•-;nnPr1rlPrl federal rule. The second sentence of 

the federal rule is not be

cause Illinois allows a recorded recollection to be 

received into evidence at the 

nrrmnno•,tof the evidence. See 59 

IlL 3d 643 (1978) for a discussion of authori-

ties and a recitation of the 

cases 

~~ ~~ 

cases 11described the elements of 

recorded different TJ>Y!TI!Ylfllt":l'H 

are consistent 

,, 26-27. This coclltic:ati<Jn enhanced 

some 

the cases 

KO(:Is<:ak, at 

the dar-

of the amendments of the federal rules 

effective December 1, 2011, should ensure consis-

in 

125 



( 6) Records of a Regularly 
Conducted Activity. 
an act, event, 
or 

(B) the record was kept in the 
course of a regularly conducted 
activity of a business, organi
zation, occupation, or calling, 
whether or not for profit; 

(C) making the record was a 
regular practice of that activity; 

(D) all these conditions are 
shown by the testimony of the 
custodian or another qualified 
witness, or by a certification that 
complies with Rule 902(11) or 
(12) or with a statute permitting 
certification; and 

(E) neither the source of in
formation nor the method or 
circumstances of preparation in
dicate a lack of trustworthiness. 

FEDERAL RULES OF EVIDENCE 

( 6) Records of regularly con
ducted activity. A 

ac
to make the memorandum, 

report, record or data compila
tion, all as shown by rhe testimony 
of the custodian or other qualified 
witness, or by certification that 
complies with Rule 902(11 ), Rille 
~~~~ a statute permit:ting 

unless the source of 
information or the method or cir
cumstances of preparation indicate 
lack of trustworthiness. The term 
''business" as used in this paragraph 
includes business, institution, as
sociation, profession, occupation, 
and calling of every kind, whether 
or not conducted for profit. 

Author's Commentary to Ill. R. Evid. 803(6) 

ILLINOIS RULES OF 

( 6) Records of Regularly Con
ducted Activity. A 

knowledge, if in 
tbe course conducted 
business 

practice of that ac-
tivity to make the memorandum, 
report, record or data compilation, 
all as shown by the testimony of the 
custodian or other qualified wit-

the source of information or the 
method or circumstances of prepa
ration indicate lack of trustworthi-

The term 
"business" as used in this paragraph 
includes business, institution, as
sociation, profession, occupation, 
and calling of every kind, whether 
or not conducted for profit. 



that an 

for the 

a 

c11nran><> court held 

is not a "medical recordu 

reason that a deceased person is not 

and the medical examiner is not the de-
ceased nt>r·<:rtri'C doctor. 2012 ll 111534 at 

, 71 . For more on the statute and the Leach 

ion, see the Author's to IlL R. Evid. 

803(8). 

(7) Absence of a Record of 
a Regularly Conducted Activ
ity. Evidence that a matter is not 
included in a record described in 
paragraph (6) if: 

~) is~U.lHU.U 

to prove that the matter did not 
occur or exist; 

(B) a record was regularly 
kept for a matter of that kind; 
and 

(C) 
source nor 

circumstances indicate a 
lack 

IRE 

(7) Absence of entry in records 
kept in accordance with the pro
visions of paragraph (6). Evi
dence that a matter is not included 
in the memoranda reports, records, 
or data compilations, in any form, 
kept in with the pro
visions of paragraph (6), to prove 
the nonoccurrence or nonexistence 
of the matter, if the matter was of 
a kind of which a memorandum, 

Author's Commentary to Ill. R. Evid. 803(7) 

1 

ILLINOIS RULES OF EVIOI~NC:E 

(7) Absence ofEntry in Records 
Kept in Accordance With the Pro
visions of Paragraph (6). Evi
dence that a matter is not included 
in the memoranda reports, records, 
or data compilations, in any form, 
kept in accordance with the pro
visions of paragraph (6), to prove 
the nonoccurrence or nonexistence 
of the matter, if the matter was of 
a kind of which a memorandum, 
report, record, or data compilation 
was regularly made and preserved, 

the sources 
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ro I, 

or (8) Public records and re- (8) Public Records and Re-
statement a ports. state- ports. state-

(A) it sets out: 

(i) 

(ii) a marrer 
under a duty to 

report, but not including, in 
a criminal case, a matter ob
served by law-enforcement 
personnel; or 

(iii) in a civil case or 
against the government in a 
criminal case, factual findings 
from a legally authorized m
vestigation; and 

(B) neither the source of in
formation nor other circum
stances indicate a lack of trust
worthiness. 

sources of infOrmation or other cir
cumstances indicate lack of trust
worthiness. 

Author's Commentary to Ill. R. Evid. 803(8) 

matters was a 
excluding, however, 

inal cases ~~~~~~ 
ters observed by police orrtceJrs 
other law enforcement personnel, 
unless the sources of information or 
other circumstances indicate lack of 
trustworthiness. 

IRE 803(8)(A) is identical to FRE rule (and 

803(8)(A). IRE 803(8)(8) is identical to nrn-"rr"""'"'"'r~ 

FRE 803(8)(8), except for the additions of 

in criminal cases, "medical 

Illinois law as nrr>\ftrlt>rl 

1 

summary 

Note that section 115-15 of the Code of Criminal 

Procedure of 1 allows the 

de-



n::>thnlnm<t or medical examiner/' The 

are admissible include but are not limited to cer

tified ~d 

nrnv•n•<>< that the 

preparer of the if 

that person is authorized official 

from the coroner's office may offer based 

on the 

A number of court cases have 

and the statute attacks in criminal 

nrc•rmct>rl on the Confrontation Clause in gen

eral and the decisions in Crawford v. w"''h,·n01~nn 

541 u.s. 36 (2004) 

and Melendez-Diaz v. 557 U.S. 

129 S.Ct. 2527 (2009) (barring certificates of 

that substance was 

The Illinois Court cases include 

v. 404 IlL 

402 Ill. 

lowed on 

to the above 

Court decided 

ILLINOIS RuLES OF 

the United States 

564 US 131 S.Ct. 2705 

Melendez-Diaz in 

+a.<:i·im'"'"" of a forensic who testi-

fied instead of the forensic 

tested and on the blood-alcohol concen

tration of the DWI defendant but who was on "un

constituted a violation of the 

Confrontation Clause. In 

ll App (1st) 091518, the first au!.ll::'lldll::' 

am.ness1112 the issue of the e>rhniccihi 

reports after the decision in Bullcoming, the court 

adhered to the holdings in the court cases 

listed above, and 

Melendez-Diaz 

cific fact that material connected to the defendant 

was cocaine) and dealt with 

fact that the defendant's blood

alcohol content was above a certain 

basis that those cases involved 

129 RuLE 



"'"'"'""'" she avt,¥Occco.rl 

In contrast, the court noted that in the case at 

the was not 

the who the and 

included the contents of the 

report and the itself was admitted 

into evidence. ,, 56-57. The court therefore 

needed to determine (1 whether the 

was 

admissible under a 

missible under a 

was testimonial in nature and thus violated the 

confrontation clause in violation of the Crawford 

The answers to the first and second 

ries were the was 

but was admissible under both IRE 803(6) and IRE 

as well as the of section 

115-5.1 of the Code of Criminal Procedure of 1963 

ltCS 5/115-5.1; at Appendix M). 

ILLINOIS RULES OF 

is and the medical examiner's office is 

aware of this because the 

reveal that the deceased died of natural causes, an 

evidence 

, 126. The court 

port did not constitute testimonial 

did not violate the Confrontation 

properly admitted. 

re-

it was 

Note that section 8-2201 of the Code of Civil 

Procedure (735 ILCS 5/8-2201 ), in contrast to the 

statute in the Code of Criminal Procedure discussed 

above, which to both civil and criminal 

cases and addresses records related to au<V>-'~"''"· 

"rl'm'''"'t'ilit" of evidence related to a cor

oner's verdict to prove any fact in controversy in a 

civil action. 

For more on the Crawford decision and its 

criminal defendant's to confron

lllinois in 

to IlL R. 



OF EVIDENCE 

(9) Public Records ofVital Sta- (9) Records of vital statis-

Author's Commentary to Ill. R. Evid. 803(9) 

IRE nrP-:IITIPn/1<>11 FRE 

addition of "Facts con

hl:>crmroma of the rule. 

(10) Absence of a Public Re
cord. Testimony-or a certifi
cation under Rule 902-that a 
diligent search failed to disclose a 
public record or statement if the 
testimony or certification is admit
ted to prove that: 

(A) the record or statement 
does not exist; or 

(B) a matter did not occur or 
if a public 

kept a record or statement for a 
matter of that kind. 

(10) Absence of public record 
or entry. To prove the absence of 
a record, report, statement, or data 
compilation, in any form, or the 
nonoccurrence or nonexistence of 
a matter of which a record, report, 
statement, or data compilation, in 
any form, was regularly made and 
preserved by a public office or agen
cy, evidence in the form of a certifi
cation in accordance with rule 902, 
or testimony, that diligent search 
failed to the 
statement, or data compilation, or 
entry. 

Author's Commentary to Ill. R. Evid. 803(10) 

131 
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(9) Records of Vital Statis-

(10) Absence of Public Record 
or Entry. To prove the absence of 
a record, report, statement, or data 
compilation, in any form, or the 
nonoccurrence or nonexistence of 
a matter of which a record, report, 
statement, or data compilation, in 
any form, was regularly made and 
preserved by a public office or agen
cy, evidence in the form of a cer
tification in accordance with Rule 
902, or testimony, that diligent 

failed to disclose the record, 
report, statement, or data compila
tion, or entry. 



(11) Records of Religious Or
ganizations Concerning Personal 
or Family History. A statement 

IRE 

(12) Certificates of Marriage, 
Baptism, aud Similar Ceremo
nies. A statement of fact contained 
in a certificate: 

(A) made by a person who is 
authorized by a religious organi
zation or by law to perform the 
act certified; 

that the person 
a or similar 

ceremony or administered a sac
rament; and 

(C) purporting to have been 
issued at the time of the act or 
within a reasonable time after it. 

(11) Records of religious or- (11) Records of Religious Or-

(12) Marriage, baptismal, aud (12) Marriage, Baptismal, aud 
similar certificates. Statements of Similar Certificates. Statements 
fact contained in a certificate that 
the performed a marriage or 
other ceremony or administered a 
sacrament, made by a clergyman, 
public official, or other person au
thorized by the rules or practices of 
a religious organization or by law to 
perform the act certified, and pur
porting to have issued at the 

of act or within a reason-
able time thereafter. 

Author's Commentary to Ill. R. Evid. 803(12) 

1 

of fuct contained in a certificate that 
the maker performed a marriage or 
other ceremony or administered a 
sacrament, made by a clergyman, 
public official, or other person au
thorized by the rules or practices of 
a religious organization or by law to 
perform the act certified, and pur
porting to have been issued at the 
time of the act or within a reason
able time thereafter. 
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Author's Commentary to Ill. R. Evid. 803(13) 

See section under the "Modernization'' 

rule. This codification eliminates certain prereq

uisites contained in v. 329 Ill. 458 

discussion in the Committee's 

on page 3 of this 

(14) Records of Documents 
That Affect an Interest in Proper
ty. The record of a document that 
purports to establish or affect an in
terest in property if: 

(A) the record is admitted to 
prove the content of the origi
nal recorded document, along 
with its signing and its delivery 
by each person who purports to 
have signed it; 

(B) the record is kept in a 
public office; and 

(C) a statute authorizes re-
cording documents that kind 
in that 

(14) Records of documents af
fecting an interest in property. 
The record of a document purport
ing to establish or affect an interest 
in property, as proof of the content 
of the original recorded document 
and its execution and delivery by 
each person by whom it purports to 

have been executed, if the record is 
a record of a public office and an 
applicable statute authorizes the re-

of that kind 
in that office. 

Author's Commentary to Ill. R. Evid. 003(14) 

(14) Records of Documents 
Affecting an Interest in Property. 
The record of a document purport
ing to establish or affect an interest 
in property, as proof of the content 
of the original recorded document 
and its execution and delivery by 
each person by whom it purports to 

have been executed, if the record is 
a record of a public office and an 
applicable statute aurhorizes the re
cording of documents of that kind 
in that office. 

nr<>-;nr•~>n•rll'>li federal cussion commentary on 

under the "Modernization# dis- page this 

1 RULE 



(15) Statements in Documents 
That Affect an Interest in Prop
erty. A 

are 
the statement or the purport 

(15) Statements in documents 
affecting an interest in prop
erty. A 

statement or 
document. 

Author's Commentary to Ill. R. Evid. 803(15) 

OF 

(15) Statements in Documents 
Affecting an Interest in Prop

A 

nrr>r>Pt'hr since 

was made been 
with rhe truth 

statement or purport of the 

rule. See section (8) under the "Modernization# dis- page 3 of this 

(16) Statements in Ancient 
Documents. A statement in a 
document that is at least 20 years 
old and whose authenticity is estab
lished. 

stitutes a 

(16) Statements in ancient 
documents. Statements in a docu
ment in existence twenty years or 
more the authenticity of which is 
established. 

Author's Commentary to Ill. R. Evid. 803(16) 

(16) Statements in Ancient 
Documents. Statements in a doc
ument in existence or more 
the authenticity of which is estab
lished. 

years. See section (9) under the "Modernization" 

con- discussion in the Committee's commentary 

which on page 3 of this 

that the document he in existence for 30 

(17) Market Reports and 
Similar Commercial Publica

di-

on the public 
in particular v>-•<-UIJa-

IRE 

(17) Market reports, commer ( 17) Market Reports, Commer
cial publications. Market cial Publications. 

compilations, or other published compilations, 

lar 

Author's Commentary to Ill. R. Evid. 803(17) 

1 

relied upon 
the public or by persons in 
lar occupations. 



(18) Statements in Learned 
Treatises, Periodicals, or Pam
phlets. A statement 

(B) the publication is 
lished as a reliable authority by 
the expert's admission or testi
mony, by another expert's 
mony, or by judicial notice. 

If admitted, the statement may 
be read into evidence but not re
ceived as an exhibit. 

(18) Reserved. [Learned Trea
tises] 

Author's Commentary to Reservation of Ill. R. Evid. 803(18) 

IRE 803(18) is reserved because the of of a learned treatise can be disclosed to the jury; 

FRE 803(18) would have a substan- and whether are allowed to review a learned 

tive in Illinois law. Illinois common law is treatise in instances where the court has allowed 

learned-treatise evidence therefore is not admitted 

not admitted substantive

ly (i.e., to prove the truth of the matter '"'"ort.aril 

such evidence is allowed for 

poses on crc•ss-ex;:tminal:~on 

instructions. 

some evidence about it. 

Trial courts that on direct ex

amination do so on the basis that Illinois has re-

fused to the learned treatise to 

the and that information a::u·n<>lr<>rl 

from such treatises are therefore 

•h<:l'::>nl'""'hr admissible. On the other 

allow admission of "''"rl"''"r"' 
learned treatises direct 

to Rule 703, which 

RuLE 



the issue 

whether an about 

learned treatise in direct examination. 

In Lawson v. G.D. Searle & 64 IlL 2d 

(1976), the supreme court am1rO'VOO of an expert 

his of all the 

clinical studies that have been in the lit-

erature. Without the of the ob-

ILLINOIS OF 

113 IlL 2d 10-11. In be-

statements relied upon the ex-

were not from learned the court did 

not address the issue of the antm'''"'r111 

of learned treatises under Rule 703. 

servation, the court noted that the 11did not In Roach v. 157 Ill. 2d 29 (1 

mention the reports name, nor did he recite the the supreme court refused to consider whether FRE 

data drawn from the or the con- 803(18) should be and thus learned trea-

dusions of the researchers." substantive admissibility be-

In Walski v. 72 Ill. 2d 249 {1 the 

supreme court noted that learned treatises are not 

admissible as substantive evidence in Illinois 

because the had not to admit the 

it refused to con-

cause, as in the issue had not been properly 

Conde// Memorial '-'"'"''"'" 124 IlL 

upon other and 

sider whether a learned treatise used to cross-ex- treatises as substantive court 

the defendant doctor who the the trial court's refusal to allow an 

treatise as an should have witness to read from his notes about the of 

treatises or to read from the treatises themselves. 

for 



(19) Reputation Concerning 
Personal or Family History. A 
reputation among a person's family 
by blood, adoption, or 
or among a person's associates or in 
the community-concerning the 
person's birth, adoption, legitimacy, 
ancestry, marriage, divorce, death, 
relationship by blood, adoption, or 
marriage, or similar facts of person
al or family history. 

(19) Reputation concerning 
personal or family history. Repu
tation among members of a person's 
family by blood, adoption, or mar
riage, or among a person's associates, 
or in the community, concerning a 
person's birth, adoption, marriage, 
divorce, death, legitimacy, relation
ship by blood, adoption, or mar
riage, ancestry, or other similar fact 
of personal or family history. 

Author's Commentary to Ill. R. Evid. 803(19) 

rule. See section (8) under the "Modernization" dis- page 3 of this 

(20) Reputation Concerning 
Boundaries or General Histo
ry. A 

or concerning general 
events important to that 

state, or nation. 

(20) Reputation concern-
ing boundaries or general his
tory. 

tation as to events 
important to the community or 

or nation in which 

Author's Commentary to Ill. R. Evid. 803(20) 

1 

(19) Reputation Concerning 
Personal or Family History. Rep
utation among members of a per
son's family by blood, adoption, or 
marriage, or among a person's as
sociates, or in the community, con
cerning a person's birth, adoption, 
marriage, divorce, death, legitima
cy, relationship by blood, adoption, 
or marriage, ancestry, or other simi
lar fact of personal or family history. 

commentary on 

(20) Reputation Concern
ing Boundaries or General His
tory. Reputation in a community, 

tation as to events of general history 
important to the community or 

or nation in which 1u'""'cLu. 



(21) Reputation Concerning 
Character. A 

(22) Judgment of a Previous 
Conviction. of a final 
judgment of conviction if: 

(A) the judgment was entered 
after a trial or guilty plea, but not 
a nolo contendere plea; 

(B) the conviction was for a 
crime punishable by death or by 
imprisonment for more than a 
year; 

(C) the evidence is admitted 
to fact to the 
judgment; and 

(D) when offered by the 
prosecutor in a criminal case for 
a purpose other than impeach
ment, the judgment was against 

the """''""""'"''" 

be 
sibility. 

(21) Reputation as to charac-

(22) Judgment of previous con
viction. Evidence of a final judg
ment, entered a trial or upon 
a plea of guilty ~lf-4F*H~f*H~ 
~4nele €9Rtendere), adjudging 
a person guilty of a crime punish
able by death or imprisonment in 
excess of one year, to prove any fact 
essential to sustain the judgment, 
but not including, when ofiered 
by the Government in a criminal 
prosecution for purposes other than 
impeachment, judgments against 
persons other than the accused. 
The of an be 
shown but does not afiect admissi
bility. 

Author's Commentary to lit R. Evid. 803(22) 

ILLINOIS RULES OF l!.VlDI~NC:E 

(21) Reputation as to Charac
a 

(22) Judgment of Previous 
Conviction. Evidence of a final 
judgment, entered after a trial or 
upon a plea of guilty, adjudging a 
person guilty of a crime punish
able by death or imprisonment in 
excess of one year, to prove any fact 
essential to sustain the judgment, 
but not including, when offered 
by the Government in a criminal 
prosecution for purposes other than 
impeachment, judgments against 
persons other than the accused. 
The pendency of an appeal may be 
shown but does nor affect admissi
bility. 



(23) Judgments Involving Per
sonal, Family, or General History, 
or a Boundary. A judgment that is 
admitted ro prove a matter of per
sonal, family, or general history, or 
boundaries, if the matter: 

(A) was essential to the judg
ment; and 

(B) could be proved by evi
dence of reputation. 

(23) Judgment as to person
al, family, or general history, or 
boundaries. Judgments as proof of 
matters of personal, family or gen
eral history, or boundaries, essential 
ro the judgment, if the same would 
be provable by evidence of reputa
tion. 

Author's Commentary to Ill. R. Evid. 803(23) 

rule. See section (8) under the "Modernization" dis- page 3 of this 

(24) [Other Exceptions.] 
[Transferred to Rnle 807.] 

Author's Commentary to Ill. R. Evid. 803(24) 

rendered and that the 

1 

ILLINOIS RULES OF 

(23) Judgment as to Personal, 
Family or General History, or 
Boundaries. Judgments as proof 
of matters of personal, family or 
general history, or boundaries, es
sential to the judgment, if the same 
would be provable by evidence of 
reputation. 



Rule 804. Exceptions to the Rule 
Against Hearsay-When the 
Declarant Is Unavailable as a 
Witness 

(a) Criteria for Being Unavail
able. A declarant is considered to 
be unavailable as a witness if the 
declarant: 

(1) is exempted from testifY
ing about the subject matter of 
the declarant's statement because 
the court rules that a privilege 
applies; 

(2) refuses to testifY about the 
subject matter despite a court or
der to do so; 

(3) testifies to not remember
ing the subject matter; 

(4) cannot be present or tes
tifY at the trial or hearing ucA~du"c 

death or a 

(5) lS 

means, to 

Rule 804. Hearsay Exceptions; 
Declarant Unavailable 

{a) Definition of unavailabil
ity "Unavailability as a witness" 
includes situations in which the 
declarant-

(I) is exempted by ruling of 
the court on the ground of privi
lege from testifYing concerning 
the subject matter of the declar
ant's statement; or 

(2) persists in refusing to tes
tifY concerning the subject mat
ter of the declarant's statement 
despite an order of the court to 

do so; or 

{3) testifies to a lack of mem
ory of the subject matter of the 
declarant's statement; or 

{4) is unable to be present or 
to testifY at the hearing because 

(5) is from the 

ILLINOIS RULES OF 

Rule 804. Hearsay Exceptions; 
Declarant Unavailable 

(a) Definition of Unavailabil
ity. ''Unavailability as a 
includes situations in which the 
declarant-

(1) is exempted by ruling of 
the court on the ground of privi

from testifYing concerning 
the subject matter of the declar
ant's statement; or 

(2) persists in refusing to tes
tifY concerning the subject mat
ter of the declarant's statement 
despite an order of the court to 

do so; or 

(3) testifies to a lack of mem
ory of the subject matter of the 
declarant's statement; or 

(4) is unable to be present or 
at the hearing because 

physical 
or or 

(5) is absent from the hear-



or 
unavailability as a wit

ness in order to prevent the declar
ant from attending or testifYing. 

as a 
refusal, claim 

of lack of memory, inability, or ab
sence is due to the procurement or 
wrongdoing of the proponent of a 
statement for the purpose of pre
venting the from attending 
or testifYing. 

Author's Commentary to Ill. R. Evid. 804(a) 

IRE 804(a) is identical to nrc._::.rn.:uvta.rl FRE 804(a). 

For a relevant case, see People v. 2012 IL his passenger 

App where the the defendant 

der IRE 

::.tt•rm•na the trial court's 
denied admissibility of the of of cocaine 

the passenger in defendant's 

141 
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A is not as a 
refusal, claim 

inability, or ab
sence is to the or 

wrongdoing of rhe proponent of a 
statement for the purpose of pre
venting the witness from attending 

and 

un

the 



IRE 804. These 

well ac(:eptea 

804 rules. Because of 

(b) Hearsay (b) Hearsay Exceptions. 1he 

domestic 

when the witness is unavail-

who are victims 

stitutional of many of them is uu'"""'u' of offenses (725 ILCS 51115-1 section 

be referred to as residual ex<:eotiotlS 

and are discussed in the Author's to 

Fed. R. Evid. 807 infra. include: section 115-

115-10.4, when the 

who has testified under oath 

fact and was to is de-

10, related to offenses 

committed on children under 13 years of age or 

ceased (725 ILCS 5/115-1 0.4). 

(1) Former Testimony. Testi
mony that: 

(A) was as a witness 
at a trial, hearing, or lawful de
position, whether given dur
ing the current proceeding or 
a different one; and 

(B) is now offered against a 
civil 

terest opportunity 
and similar motive to develop 
it cross-, or 
examination. 

(1) Former testimony. Tes
timony given as a witness at 
another hearing of the same or 
a proceeding, or in a 
deposition taken in compliance 
with law in the course of the 
same or another proceeding, if 
the party against whom the testi
mony is now offered, or, in a civil 
action or proceeding, a predeces

had an opportuni-

cross, or 

(1) Former Testimony. Tes
timony given as a witness at 
another hearing of the same or a 
different proceeding, or in an 
~-4%w;s deposition taken in com
pliance with law in the course of 
the same or another proceeding, 
if the party against whom the 
testimony is now or, in a 
civil action or proceeding, a pre

had an op-



OPI)Onent is as not 

rule such as Court Rule 212(a}(5), which ,47. This is so because of a criminal defen-

allows admission at trial of the dant's Sixth Amendment of confrontation. See 

tion of a who is unable to attend the trial Crawfordv. 541 U.S. 

trolled witness. 

Note that the supreme court amended Rule 212(a) mer 

(5)1 effective 1, 2011, 

rlt:>I'\n<:tttl1on of 

Court and 

cases, the supreme court 

""''""'''L"'" for the admission of for
of the witness 

and (2) an ad-

+<>drim.,..m, RPCr:>rrlina the "unavail

""'"m<>•,t the court stressed the need for 

efforts pri-

(even one who is the propo- shown in this case 

and not a by the State1
S alle•gation that the absent witness had 

where the witness or the is unavailable due that the 

Committee Comments to the rule state asap-
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In People v. 

there were time and scope restric

the circuit court on counsel the 

know I-

State the trial court's 

the 

of defendant's 

motion in limine that excluded the deceased com

plainant's testimony from an earlier sex-offense 

trial, in which convictions had been reversed and 

the case remanded. section 115-10.4 of the 

Code of Criminal Procedure of 1963 (725 ILCS 

5/115-10.4, which allows admission of a statement 

of a deceased declarant see Appendix R), IRE 

), and other relevant cases (not 

which had been decided 12 

"defendant did not have 

or similar motive to cross

because defendant was pro-

ILLINOIS OF 

court's non-admission of the codefendant's prior 

the trial at which the codefendant 

invoked his fifth amendment self-

incrimination. For an of a case where the 

supreme court determined that the defendant had 

opportunity in a prior trial to cross-examine 

a witness as well as the same motive and focus, 

thus the admission of the deceased wit-

ness's prior during a retrial, see People v. 

Sutherland, 223 IlL 2d 187 (2006). People v. Lard, 

2013 IL App (1st) 110836, is a recent case where 

the appellate court approved the admission at trial 

of the preliminary hearing testimony of a deceased 

police officer who testified to identifying the defen

dant as one of two men he observed at a burglary 

scene, the defendant's contention that his 

vnr"v!oricro during the pre

examination that the deceased of

rocnru,nc.r~ hours earlier to a break-in at 

that offense irrelevant to 

the case at bar. 

{2) Statement Under the Be
lief of Imminent Death. In a 
prosecution for homicide or in 

{2) Statement under belief of (2) Statement Under Belief of 
Impending Death. In a impending death. In a 

tion for homicide e£~-ffi·~~HE- cution for homicide, a statement 
case, a statement that made a declarant while believ-

ing that death was 

or circumstances 
stances. to be impending 
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(3) Statement Against Inter
est. A statement that: 

(A) a reasonable person in 
the declarant's position would 

made only if the person 
believed it to be true because, 
when made, it was so contrary 
to the declarant's proprietary 
or pecuniary interest or had so 
great a tendency to invalidate 
the declarant's claim against 
someone else or to expose the 
declarant to civil or criminal 
liability; and 

(B) is supported by cor
roborating circumstances that 
dearly indicate its trustwor
thiness, if it is offered in a 
criminal case as one that tends 
to expose the declarant to 
criminal liability. 

FEDERAL RULES OF EVIDENCE 

(3) Statement against inter
est. A statement which was at 
the time of making so far con
trary ro the declarant's pecuniary 
or proprietary interest, or so far 
tended to subject the declarant 
to civil or criminal liability, or 
to render invalid a claim by the 
declarant against another, that a 
reasonable person in the declar
ant's position would not have 
made the statement unless be
lieving it to be true. A statement 
tending to expose the declarant 
to criminal liability and offered 
ftr exculpate, the accusetl is not 
admissible unless corroborating 
circumstances clearly indicate 
the trustworthiness of the state
ment. 

Author's Commentary to Ill. R. Evid. 804(b)(3) 

ILLINOIS RULES OF EVIDENCE 

(3) Statement Against Inter
est. A statement which was at 
the time of its making so con
trary to the declarant's pecuniary 
or proprietary interest, or so far 
tended to subject the declarant 
to civil or criminal liability, or 
to render invalid a claim by the 
declarant against another, that a 
reasonable person in the declar
ant's position would not have 
made the statement unless be
lieving it to be true. A statement 
tending to expose the declarant 
to criminal liability and offered 

;;;:;;-~~=~~~w-;;;;;;;;w• 
is not admis-

sible unless corroborating cir-
cumstances clearly indicate the 
trustworthiness of the statement. 

the federal rule's December 1, 2010 amendment. 

The version The rule to both and criminal 

left above is the rule that had and the the version makes it clear 

been amended .:>ttc;rh,ta. December 1, 201 un- both to the State and to the 

defendant case, and that the 

ment of trustworthiness likewise to both 

under 

Committee's 



such case, see US v. 

Cir. 2008} (statement of a codefen-

uv·'T\Ut\Jt and its admission did not 

violate the Confrontation Clause as a "testimonial 

statement" under Crawford 541 U.S. 

the rule when it is invoked 

that a dedar-

himself in the commission of an offense 

ILLINOIS RULES OF EVIDEL'ICE 

that the trial court's denial of the defendant's motion 

to admit the out-of-court statements of two persons 

under this to the rule was proper, 

where neither of them themselves in the 

Aff<m"'"" but asserted that they were present 

at the crime scene. 205 Ill. 

2d 411, 436 

the court stated that statements must 

while trying to shift to the be cmr_m,·ro and penal interest {see 

statement for "''""n''""' 

v. 205 Ill. 2d 52 (2001 ), where the supreme 

and 

another person, made while in Lu~·tuury, 

may well be motivated a desire to curry favor 

with the authorities fail to 

as interest 205 Ill. 2d at 

Williamson v. United 

(1994). 

512 U.S. 

and that the supreme 

court has directed that " 1a statement of such a na-

ture is the bedrock for the exception, that factor, 

obviously, must be '" {Emphasis added by 

the court) Luna, at , 145. 

CA•nm,<>nt;;,rv to IRE 804(a), 

in People v. 2012 IL 

where the plea of guilty to the 

offense of of cocaine same sub-

stance which formed the basis of the 

of the rt<>t<>nt1;;, 

order 



Statement of Personal or 
Family History. A statement 

or or .>uJtitl•ctl 

of personal or 
even though rhe 

own 

no of acquiring personal 
knowledge about that fact; or 

(B) another person con
cerning any of these facts, as 
well as death, if the declarant 
was related to the person by 
blood, adoption, or marriage 
or was so intimately associated 
with the person's family that 
the declarant's information is 
likely to be accurate. 

FEDERAL RULES OF EVIDENCE 

(4) Statement of personal or 
family history. 

(A) A statement concern-

relationship by 
blood, adoption, or 

or other similar 
of personal or family history, 
even though declarant had no 
means of acquiring personal 
knowledge of the matter stat
ed; or 

(B) a statement concern
ing the foregoing matters, and 
death also, of another person, 
if the declarant was related to 
the other by blood, adoption, 
or marriage or was so intimate
ly associated with the other's 
family as to be likely to have 
accurate information concern
ing the matter declared. 

Author's Commentary to Ill. R. Evid. 804(b)(4) 

IRE is identical to pre-amended FRE 

(5) [Other Exceptions.] 
[Transferred to Rule 807.] 

( 6) Statement Offered 
Against a Party That Wrong
fully Caused the Declarant's 
Unavailability. A statement of

that 

wrongfully 
unavailability as a 

did 

(5) [Other exceptions. J 
[Transferred to Rule 807] 

Forfeiture by wrongdo
ing. A statement offered against 
a party has engaged or ac
quiesced in wrongdoing that was 
intended to, and did, the 

as 

Statement of Personal or 
Family History. 

(A) A statement concern-

relationship 
blood, adoption, or 

or other similar 
of personal or history, 
even though declarant had no 
means of acquiring personal 
knowledge of the matter stat
ed; or 

(B) a statement concern
ing the foregoing matters, and 
death also, of another person, 
if the declarant was related to 

the other by blood, adoption, 
or marriage or was so intimate
ly associated with the other's 
family as to be likely to have 
accurate information concern
ing the matter declared. 

Forfeiture by Wrongdo
ing. A statement offered 
a party that has engaged or ac
quiesced in wrongdoing that was 
intended to, and did, procure the 

declarant as 
a witness. 

RuLE 



avail-

tion to cases where there is evidence the defen- able as the first statute at Appendix N), 
dant's intent 

the offense is murder. 

nrr\\1111<"" a 

of the common-law rule and its 

225111. 

2d 246 (2007). See also 238 Ill. 

2d 74 (2010) testimonial and nontestimonial 

statements are admissible under the reli-

of statement not a factor admis-

See also section 115-10.6 of the Code of 

Criminal Procedure of 1963 (7251LCS 5/115-10.6), 

which makes admissible the statements of a declar-

the declarant from in a criminal or civil 

and section 115-10.7 of the Code 

admissible the 

and the common-law doctrine of forfeiture 

wr.rm~•f1n,im:> (as codified in both IRE and 

that the 

out-of-court statements are or reliable. 

The court thus held because the trial court had 

determined that the defendant had mur-

dered his wives to cause their as wit-

nesses, and because of the out-of-court 

statements is not a consideration in the 

common-law (and for 

forfeiture the excluded statements 

should have been admitted. 

Note that in its the 

court in Peterson resolved the conflict be-

t\veen the common-law rule (as well as the codified 

and the statute, on IRE 101 's pro-

vision that "[a] effec-

decision of the 




